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HIS HONOUR:

This is an application by the plaintiff to amend

1

her statement of claim.

In paragraph 6 of the original statement of claim the
plaintiff alleged that in the course of her employment by the
10

defendant, on the 11th of June 1997, at 11.30, while she was
packing briskets, she reached across the table to pull a cut
of brisket towards her which weighed about 25 kilograms, and
as she did so she caused herself severe personal injury.
20
By an amended statement of claim, which was filed on the 6th
of February this year, the plaintiff seeks to amend the
particulars to allege, in essence, that during her shift on
the 11th of June 1997 she had been reaching across the brisket
table, grabbing briskets, turning them over to check for
30

nodules, and if nodule-free, packing them into a plastic bag.
After packing, they were placed in a cardboard carton.

She was having trouble keeping up with the slicer and had to
work fast, indeed, somewhat faster approaching 11.30 because
40

the packer working with her had to go to the toilet and she
fell behind.

At about 11.30 she had to pack a brisket which

she estimated weighed approximately 25 kilograms.

As she

reached, and stretched, to pull the brisket across the table,
she suffered the onset of significant pain in the left
50

shoulder and spine.

Accordingly, she wishes to amend paragraph 7, as well, to
include, in the alternative to the original claim, a claim
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that as a result of the continual and repetitious manual

1

handling of the briskets, she suffered the injury.

The defendant opposes the application on the basis that it
seeks to add a new cause of action after the expiration of the
10

limitation period.

I am troubled by whether it does so.

It seems to me that it

is the same injury which is alleged to have manifested itself
at the same time, and the broad nature of the cause of action,
20
namely, one for negligence, breach of statutory duty, or
breach of contract, is the same.

Nonetheless, it is submitted by the defendant that it is a new
cause of action because the original cause of action was based
30

upon a single lift of a brisket, whereas she now wishes to
alternatively allege that it was not just that lift, but all
of the lifts during that shift, which, in combination, caused
the injury to manifest itself at that time.
40

I am not convinced that it is a new cause of action as opposed
to simply a re-particularisation of the same incident, and in
that respect section 11 of the Limitation of Actions Act
limits to three years a claim for damages for negligence in
respect of personal injury.

There is, ,in this case, a claim
50

for damages for negligence for the personal injury.

It is now

simply sought to allege as contributing to the injury what
might, on the original pleading, only have been background
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facts explaining why the plaintiff was more susceptible of

1

injury on the final lift.

If I am wrong about that however, it seems to me that I have
power to grant leave to amend under rule 37 6 of the UCPR.
10

That rule empowers the Court to give leave to amend a pleading
to include a new cause of action if it arises out of the same
facts, or substantially the same facts, as a cause of action
for which relief has already been claimed in the proceedings.
20
This seems to me to be a claim arising out of substantially
the same facts.

Substantially the same in the sense that it

is the same injury, occurring at the same time, following the
same lift of the brisket.
30

Whereas previously the plaintiff might have argued that the
facts which she now wishes to plead as material facts in the
statement of claim were relevant as background facts to show
why her muscle fatigue might have rendered her more
susceptible on the last lift, she now wishes to say that they
40

in fact contributed.

That seems to me to be substantially the

same factual background as the original cause of action.

I am not satisfied that the facts pleaded create any
particular difficulties for the defendant.

What is alleged,
50

it seems to me, is what is a probably uncontroversial
description of the system of work.

The critical feature is

that the plaintiff says she was having trouble keeping up, and
for that reason was working faster than she would, no doubt,
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allege was reasonable, but I don't think that presents any

i

particular difficulties for the defendant.

In the circumstances I propose to grant leave to amend in
accordance with the amended statement of claim filed on the
10

6th of February 2003.
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