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On 8 January 2018, applications that had been brought by the defendants to set aside the
Registrar’s order for renewal of the claim were dismissed.1 One of the orders made on
the dismissal was this:
“The defendants pay the plaintiffs’ costs of and incidental to the
applications calculated on the standard basis unless one or more of the
parties, by submissions in writing filed and served within seven days,
contend for the making of a different order.”

[2]

1

On 15 January 2018, the defendants filed and served written submissions on costs in
which they contended for the making of a different order.

King & Ors v Gunthorpe & Ors [2018] QSC 1.
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[3]

The plaintiffs have not filed or served any submissions. Nor have they sought leave to
reply to the defendants’ submissions.

[4]

The defendants submit that the following features of this case warrant a departure from
the general rule2 that costs should follow the event:
(a)

First, that the plaintiffs sought and obtained a renewal of their claim from the
Registrar on the back of material that needed to be significantly supplemented at
the hearing of the defendants’ applications3 and, further, failed to disclose a
number of critical facts;4 and

(b)

Second, that the defendants succeeded on their application for leave to adduce
further evidence.5

[5]

Given these features, it was submitted by the defendants that the appropriate order is for
the parties to bear their own costs of the applications or, alternatively, for the costs of
the applications to be each party’s costs in the proceeding.

[6]

Although there is considerable force in the defendants’ submissions regarding the first
of the two features to which they have pointed, it should not be overlooked that the
expanded body of affidavit material had all been filed and served by 5 December 2016
but, despite that, the defendants chose to proceed with their applications. Of course, it
might be said that it was necessary to do so because there was a need to cross-examine
Mr Blurton on his affidavits but, equally, it was open to the defendants not to do so in
light of what he had sworn.

[7]

As to the second feature, having succeeded in their application for leave to adduce
further evidence, it would be wrong in my view for the defendants to bear those costs,
but that will be the consequence if the order provisionally made on 8 January 2018
remains in place. On the other hand, I am unpersuaded that it would be appropriate for
the plaintiffs (along with the defendants) to be ordered to bear their own costs with no
prospect of ever recovering them from the unsuccessful defendants.

[8]

Instead, paragraph 4 of the orders made on 8 January 2018 will be set aside and, in lieu,
it will be ordered that the costs of and incidental to the application be calculated on the
standard basis and be each party’s costs in the proceeding.

2

Uniform Civil Procedure Rules 1999 (Qld), r 681.

3

Defendants’ submissions on costs, par 3. The defendants cited Major v Australian
Sports Commission [2001] QSC 320 in support of this submission.

4

Ibid, pars 5 – 8.

5

King & Ors v Gunthorpe & Ors, ibid, [7] – [11]; Defendants’ submissions on costs, par
9.

