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HIS HONOUR: I published a judgment today, making orders in effect granting
freezing orders on the application of the plaintiffs in this consolidated proceeding. In
referring to “plaintiffs”, I intend to use that term in the same way as it is defined in
the reasons for that judgment.
The operation of that part of the orders which I made today, which required the
provision of information within a timeframe, namely orders 16 and 17, was by
consent stayed until further order, because senior counsel for some of the defendants
submitted that he had not been accorded a proper opportunity to make submissions
on that question. The stay of that aspect of the orders will give the parties an
opportunity to look into that question.
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A more complicated issue concerns an application for an interim stay of the
operation of the remaining parts of the order.
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Immediately after I published my reasons for judgment this afternoon, submissions
were made by senior counsel on behalf of the defendants that I should stay the
operation of the order – at that stage, the differential treatment in respect of orders 16
and 17 had not been identified, but that does not matter – for a period of 21 days to
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give the defendants an opportunity to consider my reasons and to argue a full
application for stay pending appeal.
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After a brief adjournment, which permitted the defendants to obtain instructions from
Mr Palmer, it was proposed by senior counsel that the interim 21-day stay would be
sought on certain offered undertakings.
The principal elements of the proposal senior counsel put were as follows:
(a)

The undertakings recorded on items 1 and 2 of annexure C to my published
reasons for judgment, given on behalf of QNI Metals, QNI Resources,
Waratah Coal and China First, would continue up until 4 June 2018.

(b)

Mineralogy would undertake that it would pay the sum of $200 million into a
joint bank account in the name of both the solicitors for the plaintiffs and
Mineralogy, to be invested as agreed in writing or as directed, such payment
to be made by 4 June 2018, and the funds including accretions to be held in
the account pending the application for stay pending appeal, and if that
application was successful pending the appeal.

(c)

If the application for stay pending appeal by me was rejected, then the monies
would be paid back out to Mineralogy.

(d)

Whilst held in the account proposed, the funds would be available to satisfy
judgment against any of the defendants against whom orders were made,
consequent upon my judgment.
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However, no sooner were those undertakings offered than senior counsel was
provided with changed instructions from Mr Palmer and the offer was withdrawn.
The explanation made was that Mr Palmer, after having given the instructions,
decided that he should get accounting advice, and, until he obtained that accounting
advice, decided to withdraw the offer and to provide new instructions to senior
counsel accordingly. The result was that the proposed undertakings were withdrawn.
Thus the application before me is an oral application that I should make an order
staying the operation of the orders I have made (apart from orders 16 and 17, which
will be dealt with in a different way as I have already indicated) for 21 days from
today upon the undertakings recorded in items 1 and 2 of annexure C to my reasons
for judgment.
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Unsurprisingly, given the fact that my reasons for judgment extend over some 103
pages, the applicants have not this afternoon had an opportunity to examine my
reasons to identify arguable error. Part of their reasons for seeking a 21-day interim
stay is to permit them to do so. They contend that I should form the view that the
interests of justice favours the stay on the undertakings offered because:
(a)

The stay sought is relatively short.

(b)

I should form the view that the potential prejudice to the successful plaintiffs
is low.

(c)

The undertakings that they had offered had, in fact, proved a sufficient basis
to preserve the status quo during the course of the application up until today,
the course of the application being that which is described in paragraph 11 of
the reasons for judgment, and they submitted there is no reason to think that
anything has changed which would make the undertakings any less sufficient.
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In particular, they point to the absence of any changed circumstance as a
reason to form that view.
(d)
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Finally, they contend that I should assess the risk of the defendants, and in
particular Mr Palmer, doing anything adverse to be insufficiently high to
warrant not granting the stay. When I say “adverse”, I mean adverse to the
protection in respect of which the successful plaintiffs are legitimately
interested.

Senior counsel for the successful plaintiffs contends that, now that there has been a
judgment, the calculus of the interests of justice has altered from that which applied
before I had published my reasons. He points out that I had made an order affecting
Mr Palmer, and without offering anything in return to safeguard the plaintiffs against
the risk which I have obviously thought warranted an order, the effect of the
application is Mr Palmer simply asking to be excused from the operation of the order
for a 21-day period.
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I think that submission is correct.
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My orders reflect my having formed the view that there was sufficient risk to warrant
the making of the orders, notwithstanding the impact that the making of the orders
might have on the defendants. That creates legal rights and advantages for the
plaintiffs who have succeeded in front of me. It seems to me it would be unfair to
the plaintiffs who have obtained that advantage to deprive them of the protection
which I had concluded was warranted, for any period at all, without there being a
changed circumstance. The most obvious changed circumstance which might
persuade a judge in my position to alter the immediate operation of the orders would
be something which offered an analogous protection.
If the initial proposed undertakings had not been withdrawn, then an issue would
have been whether the protection offered by those undertakings was sufficient, but at
least that would have been something which I could balance in the scales to consider
whether it was inappropriate to deprive the plaintiffs of the fruits of their success.
I hasten to add that this is not a case where appeal rights would be rendered nugatory
by the refusal of a stay.
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Logically, the changed calculus is such that if my assessment of risk is right, then the
risk would be increased by a respondent knowing that I had actually formed the
views I have.
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I am not persuaded, given the nature of the proposed undertakings, that the interests
of justice support the making of the stay that has been sought of me. I dismiss the
application.

