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PHILIPPIDES JA: On 13 September 2019, this Court made orders:
1.

allowing an appeal brought by Christopher Eaton (the appellant) against Rare
Nominees Pty Ltd (the respondent);

2.

setting aside the judgment of the District Court for the appellant against the
respondent; and

3.

setting aside costs orders made by the trial judge and ordering that the
respondent pay to the appellant his costs of the proceeding against him and of
the appeal.

[2]

The respondent now applies for an indemnity certificate pursuant to s 15 of the
Appeal Costs Fund Act 1973 (Qld) contending that the appeal was allowed on the
basis of a question of law. In that regard, the respondent relies on paras [64] to [71]
of my reasons and the reasons of McMurdo JA at [73] and [81] and the concurring
reasons of Davis J at [89].1

[3]

The critical issue on the appeal concerned the trial judge’s finding that a fiduciary
relationship arose in the context of a joint venture agreement between E-Coastal
Developments Pty Ltd (E-Coastal) and the respondent and the consequential finding
that the appellant was liable pursuant to the second limb in Barnes v Addy2 for
a breach by E-Coastal of its fiduciary duty owed to the respondent. The trial
judge’s finding that a fiduciary relationship arose failed to give proper consideration
to the critical feature that such a relationship arises where the fiduciary undertakes
or agrees to act “for or on behalf of” and “in the interests of” another person in the
exercise of a power or discretion which will affect the interests of the other person
in a legal or practical sense as outlined in Hospital Products Ltd v United States Surgical
Corporation.3

[4]

In particular, the trial judge erred in failing to consider how the imposition of the
fiduciary relationship contended for at trial accorded with or was consistent with the
contractual provisions of the Joint Venture Agreement to which the parties had agreed.

[5]

The error by the trial judge was one in respect of which the respondent made
submissions arguing the position ultimately adopted by the trial judge. In those
circumstances, it is not appropriate for an indemnity certificate to be issued.

[6]

McMURDO JA: I agree with the order proposed by Philippides JA, for the reason
given by her in [5].

[7]

DAVIS J: I agree with the reasons and order proposed by Philippides JA.
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