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[1]

MORRISON JA: I have read the reasons of Boddice J and agree with those
reasons and the order his Honour proposes.

[2]

McMURDO JA: I agree with Boddice J.

[3]

BODDICE J: On 26 July 2019, this Court published reasons and ordered that the
appellant’s appeal be dismissed. No order was made as to the costs of that appeal as
neither party sought costs in their written outlines of argument.

[4]

Since publication of the Court’s reasons, the respondent filed written submissions
seeking orders that the appellant pay the respondent’s costs of and incidental to the
appeal, and of an application for leave to appeal which had been filed by the
appellant but not pressed at the hearing of the appeal. The respondent submits those
costs should be assessed on the standard basis.

[5]

The appellant opposes an order for costs. Not only was an order for costs not
sought by the respondent in her written outline of argument, the appellant submits
there is good reason for the Court to order that each party bear its own costs.

[6]

The appeal was pressed, in the public interest, by an appellant with prescribed
regulatory functions and a statutory responsibility for the protection of the public.

[7]

Generally, costs will follow the event.1 Special or exceptional circumstances must
arise to justify departure from that rule.2

[8]

In determining whether it is appropriate to depart from the general rule, a relevant
consideration is whether a litigant has properly brought proceedings to advance
a legitimate public interest with no private gain and in order to contribute to the
proper understanding of the law in question.

[9]

Whilst the appeal in the present proceedings raised for consideration the power of a
review body ensuring a jurisdiction which has as a component public interest
factors, the appeal and application for leave to appeal were filed for the purposes of
advancing a statutory construction which was found not to arise from a
consideration of the legislation.

[10]

There are no circumstances warranting a conclusion that the successful respondent
should be denied the benefit of the general rule that costs follow the event.

[11]

The Court further orders:
The appellant is to pay the respondent’s costs of the appeal and of that
application, to be assessed on the standard basis.
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