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The orders of the Court are:
1.

The plaintiffs have leave nunc pro tunc to
discontinue the whole of the claim against the first
and second defendants.
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2.

By consent, there be no order as to costs of the
proceeding as between the plaintiffs and the first
and second defendants.

3.

By consent, there be no order as to costs in respect
to the claim against the third defendant.
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BOND J:
[1]

In this proceeding, judgment was given in favour of the third defendant on 29 November
2019, but the question of the appropriate costs order was adjourned: see Sanrus Pty Ltd v
Monto Coal 2 Pty Ltd & Ors (No 10) [2019] QSC 297. Argument in relation to the issues
which remained as between the plaintiffs and the first and second defendants was
concluded on 12 December 2019, and I reserved my judgment.

[2]

By email dated 24 January 2020, the parties advised the Court that they had agreed to
discontinue the proceeding with no order as to costs. To effect that settlement, the plaintiffs
filed a notice of discontinuance in a form generally in accordance with form 27 which was
signed by both the plaintiffs’ solicitors and the defendants’ solicitors and dated 24 January
2020. The form provided, relevantly:
TAKE NOTICE that the First Plaintiff, Second Plaintiff and Third Plaintiff (the Plaintiffs) discontinue the
whole of the claim against the First Defendant and Second Defendant (the Defendants) with no order as to
costs.
…
The First Defendant and the Second Defendant consent to this discontinuance.

[3]

By their email the parties enquired of the Court whether any further information was
required from them.

[4]

Once the email and the notice was drawn to my attention, I caused my associate to raise the
following matters with the parties:
First, rule 304 does not appear to authorise the plaintiffs to “discontinue the whole of the claim ... with no
order as to costs”, notwithstanding that the first and second defendants consent to that course. That
outcome could presumably have been obtained if leave was sought to discontinue and the court invited
(because all parties consented to that course) to grant leave to discontinue and then to make an order that
“there be no order as to costs”. His Honour invites suggestions as to the correctness of this observation,
and, if so, the appropriate procedural course to ensure that the discontinuance has been brought about in a
regular way. It occurs to His Honour that an order nunc pro tunc that the plaintiffs have leave to
discontinue, and a consent order that “there be no order as to costs of the proceeding as between the
plaintiffs and the first and second defendants” might be an acceptable course.
Second, judgment was given in favour of the third defendant in Sanrus Pty Ltd v Monto Coal 2 Pty Ltd &
Ors (No 10) [2019] QSC 297, but the question of the appropriate costs order adjourned. It seems to His
Honour that some order should be made finally disposing of that question. His Honour invites the parties’
submissions on the appropriate course.

[5]

As to the first matter, the parties agreed with my suggestion and communicated that they
would consent to an order in these terms:
THE COURT ORDERS THAT –
1.

The plaintiffs have leave nunc pro tunc to discontinue the whole of the claim against the first and
second defendants.
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BY CONSENT THE COURT ORDERS THAT –
2.
[6]

There be no order as to costs of the proceeding as between the plaintiffs and the first and second
defendants.

As to the second matter, the parties proposed an order in these terms:
BY CONSENT THE COURT ORDERS THAT –
1.
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Pursuant to paragraph 3 of the judgment made in Sanrus Pty Ltd & Ors v Monto Coal 2 Pty Ltd &
Ors (No 10) [2019] QSC 297, there be no order as to costs in respect to the claim against the third
defendant.

[7]

In light of the parties’ settlement and their response to the matters which I raised, this is
undoubtedly an appropriate occasion to grant leave to discontinue. Rule 307(2) provides
that “If a party discontinues or withdraws with the court’s leave, the court may make the
order for costs it considers appropriate.” Again, in light of the parties’ settlement and their
response to the matters I raised, the only appropriate exercise of that power is to do so in a
way which gives effect to the parties’ settlement. The same conclusion applies in relation
to the costs of the claim against the third defendant.

[8]

For the foregoing reasons, I make the following orders:
1.

The plaintiffs have leave nunc pro tunc to discontinue the whole of the claim
against the first and second defendants.

2.

By consent, there be no order as to costs of the proceeding as between the
plaintiffs and the first and second defendants.

3.

By consent, there be no order as to costs in respect to the claim against the third
defendant.

