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THE COURT: The unsuccessful respondents to this appeal have applied for an
indemnity certificate under s 15 of the Appeal Costs Fund Act 1973 (Qld), upon the
basis that the appeal has succeeded on a question of law.
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[2]

It is unnecessary to restate the reasons for which this appeal was unanimously
allowed.1 It is sufficient to say that the trial judge made findings of fact, which
were sought by the respondents, and which this Court held were glaringly
improbable, and that her Honour did not find facts in the appellant’s favour, which
this Court found were compelling inferences.2

[3]

Section 15 provides that a certificate may be granted where an appeal against a
decision of a court on a question of law succeeds. It is submitted for the
respondents that the appeal succeeded on a question of law, because whether a
particular inference can be drawn from facts found by a trial court is a question of
law. It is argued that this Court has concluded that the evidence did not reasonably
admit of different conclusions.3

[4]

The respondents’ submission is not sufficiently directed towards the terms of s 15.
That provision is engaged only where the appeal is of a certain kind, namely where
it is an appeal on a question of law. This appeal was brought pursuant to s 118(2) of
the District Court of Queensland Act 1967 (Qld). By s 118(8), an appeal from the
District Court in its original jurisdiction is by way of rehearing. Although there are
different meanings to be attached to the word “rehearing”,4 it is well established that
this is a rehearing of the kind which had occurred in Fox v Percy,5 and what was
said by the High Court in that case governs the determination of such an appeal. In
short, it is the obligation of this Court to “give the judgment which in its opinion
ought to have been given in the first instance”, whilst observing the “natural
limitations” that exist in the case of any appellate court proceeding wholly or
substantially on the record.6 In every appeal by way of rehearing, a judgment of the
appellate court is required both on the facts and the law.7

[5]

So whilst an appeal such as this must be decided by a rehearing conducted
according to legal principles, it is not an appeal “on a question of law”.

[6]

In any event, if this were a case for which there was a power to grant an indemnity
certificate, it would be wrong to exercise the power in circumstances where the
respondents, at the trial and in this Court, pursued a factual outcome which was
glaringly improbable and contrary to compelling inferences.

[7]

The application for the grant of an indemnity certificate will be refused.
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