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FURTHER
ORDER:

1. That the order for costs made on 20
September 2002 be vacated;
2. That the respondent pay the appellants' costs
of and incidental to the appeal, other than the
costs relating to grounds 2.2, 2.6, 2.7, 2.8, 2.9,
2.10, 2.11, 2.12 and 2.13 in the notice of
appeal, such costs to be assessed on the

2
standard basis;
3. That the appellants pay the respondent's costs
thrown away by the abandonment of grounds
2.2, 2.6, 2.7, 2.8, 2.9, 2.10, 2.11, 2.12 and 2.13
in the notice of appeal, such costs to be
assessed on the standard basis.
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[1]

THE COURT: When judgment on the appeal was delivered on 20 September 2002,
the Court allowed the parties time within which to make written submissions with
respect to costs thrown away by the late abandonment of a number of grounds of
appeal.

[2]

The notice of appeal contained 14 grounds of appeal. The evening before the
hearing of the appeal the appellants informed the respondent that they would
abandon nine of them. The abandoned grounds related to general damages, past
gratuitous care, the charge out rate for past gratuitous care, future gratuitous care,
the charge out rate for future gratuitous care, the commercial cost of future care, the
failure to apply "future possibility/probability" principles to the future care award,
past and future care for the respondent's daughter and future speech therapy
expenses. The remaining five grounds related in substance to three issues only contributory negligence, future economic loss and costs (whether the trial judge
erred in awarding the respondent costs on the indemnity basis).

[3]

The appellants succeeded on the issues of future economic loss and costs.

[4]

The costs of the abandoned issues should be paid by the appellants, but the
circumstances do not warrant an order that they be assessed on the indemnity basis.
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[5]

We would make the following orders:
(i)

that the order for costs made on 20 September 2002 be vacated;

(ii)

that the respondent pay the appellants' costs of and incidental to the
appeal, other than the costs relating to grounds 2.2, 2.6, 2.7, 2.8, 2.9,
2.10, 2.11, 2.12 and 2.13 in the notice of appeal, such costs to be
assessed on the standard basis;

(iii)

that the appellants pay the respondent's costs thrown away by the
abandonment of grounds 2.2, 2.6, 2.7, 2.8, 2.9, 2.10, 2.11, 2.12 and
2.13 in the notice of appeal, such costs to be assessed on the standard
basis.

