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[1]

de JERSEY CJ: The respondents were property developers. The first named
respondent ("Arden") was interested in acquiring and developing land at Jindalee,
and the other respondent ("Barmac") was interested in developing land at Newstead.
During the year 2001 each had related dealings with the appellant ("Concept Five").

[2]

In July that year, prior to the incorporation of Barmac (which occurred on 1 August
2001), a director of Arden approved a fee proposal submitted by Concept Five in
relation to the Newstead development. It envisaged payment of a total of $206,000,
which was four percent of an estimated $5.15 million construction cost.

[3]

On 12 September 2001, Barmac, Concept Five and others executed a document
called a "Strategic Alliance Agreement" dated 10 September 2001 in relation to the
Newstead land, and Arden, Concept Five and others executed a similar agreement in
relation to the Jindalee property.

[4]

The issue arising on the appeal depends on Concept Five's contentions that, first, the
"Strategic Alliance Agreement" had contractual force, and second, that those
agreements effectively incorporated a further document entitled "Conditions of
Engagement", also dated 10 September 2001. There is a substantial issue whether
either of those contentions can be sustained on the facts. But for the disposition of
this appeal, one may assume they can be.

[5]

The events giving rise to the proceeding at first instance concern cl 6.8 of those
"Conditions of Engagement". That clause provides (Concept Five being referred to
as "the Firm"):
"Charge
In order to secure payment of all monies for which the Client may
become liable to pay the Firm the Client hereby charges the
beneficial owner all the Client's freehold and leasehold interest in
land both in which the Client is now possessed or which may
hereafter acquire, along with all the Client's personal property both
personally owned by the Client and that which a Client may hereafter
acquire. The Client further agrees immediately upon demand being
made upon the Client by the Firm the Client shall deliver to the Firm
such bill of mortgage, a bill of encumbrance, or such other
instrument of security or consent to caveat the Firm may require,
duly executing or consented to by the Client. In the event that the
Client shall neglect or fail to deliver the required instrument, the
Client hereby appoints the Firm to be the Client's lawful attorney for
the purposes of executing and registering such instruments."
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(The provision is inelegantly or clumsily expressed, but its meaning is clear.)
Concept Five, relying on cl 6.8, executed mortgage debentures in the names of the
respondents and lodged caveats over their land – to secure payment of monies
allegedly owing under the "Conditions of Engagement".
[6]

It will be seen that Concept Five's right to execute instruments as the attorney of a
respondent arose should that respondent fail itself to execute them, following
demand that that be done. On 22 April 2002, Concept Five made demand on each
respondent that the respondent execute a mortgage debenture. On 3 May 2002,
Concept Five executed debentures, purportedly as attorney of the respective
respondents. Concept Five subsequently also lodged caveats over the respondents'
land.

[7]

Concept Five commenced proceedings against the respondents, claiming, against
Arden, $600,000 monies owing or damages, or alternatively $64,585.80 on a
quantum meruit for architectural services rendered, and declarations as to the
validity of the charge; and against Barmac, $137,043.04, being the balance of the
fee of $206,000, as monies owing or damages, alternatively $3,337.26 on a quantum
meruit, and a declaration as to the validity of the charge.

[8]

The respondents sought orders for the removal of the charges and the caveats. They
submitted that the conditions of engagements lacked contractual force, and that even
if they had such force, cl 6.8 did not survive a termination of the agreements which
had occurred prior the execution of the instruments. The learned primary Judge
accepted those submissions, and ordered removal of the debentures ("without
prejudice to the respondents' entitlement to argue for the validity of
the…debenture…in other proceedings"), and removal of the caveats. Concept Five
appeals against those orders.

[9]

The central submission for the appellant was that its entitlement to act as it did
under cl 6.8 was sufficiently arguable to warrant preserving the caveats and the
registration of the debentures pending trial. But there was, to my mind, an
insurmountable difficulty which precluded reliance on cl 6.8. That is an accepted
repudiation of the agreement between the parties preceding any purported reliance
on the provision.

[10]

By letter dated 15 November 2001 Arden advised Concept Five that Arden had sold
the Newstead property. That sale amounted to a repudiation of any agreement
between the parties. Concept Five responded on 21 November 2001 in terms
which, as accepted by Mr Hackett who appeared for the appellant, amounted to
acceptance of Arden's repudiation. Concept Five also accepted repudiation of the
agreement in relation to the Jindalee property: that acceptance was notified on
7 December 2001. In neither case was any reference made to cl 6.8 of the
Conditions of Engagement. It will be seen that any agreement binding either
respondent was therefore terminated well prior to any demand purportedly made
under that provision, by Concept Five, for execution by the respondent of the
security instrument.

[11]

By the time of the termination of the agreements through acceptance of repudiation,
equitable charges would have arisen, by force of the first sentence in cl 6.8, in order
to secure monies owing for architectural services already rendered. To convert any
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such equitable charge into a legal charge, it would itself have been necessary for
Concept Five to go through the step of demanding that the respondent execute and
deliver the requisite form of security, failing which Concept Five would itself have
been entitled to execute and register it as the respondent's lawful attorney. No such
demand had been made prior to the termination of any agreements.
[12]

In my view, when executing the debentures and caveats purportedly as attorney of
the respondents, Concept Five therefore lacked lawful authority to do so. By the
time of the termination of the agreements between the parties, such a right had not
arisen. Although an equitable charge may have arisen, any power to give that legal
force, by execution as attorney of the respondent, was contingent upon the
respondent's own failure to attend to the matter itself following demand – and no
demand had been made.

[13]

The relevant principle was expressed in McDonald v Dennys Lascelles Ltd (1933)
48 CLR 457, 476-7 by Dixon J (as he then was) as follows:
"When a party to a simple contract, upon a breach by the other
contracting party of a condition of the contract, elects to treat the
contract as no longer binding upon him, the contract is not rescinded
as from the beginning. Both parties are discharged from the further
performance of the contract, but rights are not divested or discharged
which have already been unconditionally acquired. Rights and
obligations which arise from the partial execution of the contract and
causes of action which have accrued from its breach alike continue
unaffected."

[14]

In this case, no right to execute instruments as a respondent's attorney had, by the
time of termination, been "unconditionally acquired" by Concept Five, for the
reasons already expressed. Concept Five's purported reliance on cl 6.8 in perfecting
the securities was therefore not justified.

[15]

For that reason, the orders made by the learned primary Judge were in my view
warranted.

[16]

I would dismiss each appeal, with costs to be assessed.

[17]

WILLIAMS JA: I have had the advantage for reading the reasons for judgment of
the Chief Justice. I agree with them, and have nothing to add. Each appeal should
be dismissed with costs to be assessed.

[18]

HELMAN J: I agree with the orders proposed by the Chief Justice and with his
reasons.

