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[1]

MACKENZIE J: On 27 February 2004 reasons, favourable to the thirteenth
defendant were given on its counterclaim. Reasons why certain costs orders were to
be made were also delivered on the same day.

[2]

In relation to the counterclaim certain orders were formulated. The relevant parties
consent to the orders being set aside and orders pronounced which comprehensively
finalise the proceedings. A draft was provided. The only substantial remaining
dispute is whether costs should be ordered in favour of the thirteenth defendant in
respect of the successful counterclaim on the indemnity basis or the standard basis.
The basis for claiming indemnity costs is that offers to settle the counterclaim were
made on 24 October 2003, to remain open for a period which expired on the Friday
before the hearing of the counterclaim. The counterclaim had been adjourned when
the primary proceedings were heard. More will be said about this shortly.

[3]

Under rule 360 the issue is whether the judgment obtained was no less favourable
than the offer to settle. If that is the case, the onus is on the defendant to show that
another order for costs is appropriate. If the defendant fails to discharge this onus,
an order for indemnity costs must be made.

[4]

Rule 362, which is concerned with judgment for a debt which includes interest or
damages in the nature of interest, says that such interest or damages relating to the
period after the day of service of the offer must be disregarded. Each offer (made
on behalf of the tenth and thirteenth defendants) consisted of a monetary sum,
which, if paid, was to be full and final satisfaction of the counterclaim, the claim for
interest and costs for the entire proceedings, including costs relating to the
counterclaim.

[5]

The total sum which each unsuccessful party would be obliged to pay in the absence
of any unusual order otherwise, would comprise the tenth and thirteenth defendants’
costs of the plaintiffs’ unsuccessful action against them, the judgment sum
comprising the amount due under the agreement together with interest, and the costs
of the thirteenth defendant’s counterclaim.

[6]

The offer to settle in each case encompassed each of these sums. One issue raised
by counsel for the plaintiffs was that there was no evidence as to the quantum of
costs. Evidence in relation to the plaintiffs’ claim, which was heard in Mackay,
extended over ten days. Addresses occupied part of another day in Brisbane; the
counterclaim was heard separately, occupying another day. Even though there were
a number of plaintiffs involved in the trial before me, the absence of evidence about
quantum of costs is, in the particular factual context, not of critical importance.
There may be cases where it is necessary for evidence of this kind to be produced.
However, this is not one of them, since it is inconceivable that the share to be paid
by individual plaintiffs would be less than any relevant difference between the offer
and the outcome in relation to the counterclaim.

[7]

I am satisfied that in each individual case judgments obtained by the thirteenth
defendant were no less favourable than what was offered. The onus therefore shifts
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to the plaintiffs to prove that some order other than an order for indemnity costs is
appropriate.
[8]

Counsel for the plaintiffs raised two other matters. One was the manner of
prosecution of the counterclaim. The other was lateness of the offer. With regard to
the prosecution of the counterclaim, there was a measure of agreement at trial that it
was convenient to adjourn the counterclaim until after the decision on the plaintiffs’
case. One matter that arose was that there had been failure to give complete
disclosure but the transcript indicates there was a measure of agreement that it was
convenient to adjourn the counterclaim until after the decision on the plaintiffs’
case, since the counterclaim might have become otiose if the result in that phase had
been in favour of all plaintiffs. However the catalyst for discussion of the
adjournment seems to have been the failure to give complete disclosure.

[9]

I am not persuaded that such a circumstance is of itself sufficient to allow another
order to be made. While the failure to give adequate disclosure at a convenient time
may in some circumstances count against a person seeking a favourable costs order,
this is not one of those cases. There were sensible practical reasons in addition to
the deficiency in disclosure which led to the adjournment.

[10]

With respect to the lateness of the offer to settle, the rules clearly provide for a
settlement at a relatively late stage of proceedings. By the time the offer was made,
reasons had been given in relation to the plaintiffs’ claims. The counterclaim by the
thirteenth defendant remained a live issue. There is nothing incongruous about an
offer to settle the proceedings on the counterclaim a short time before trial. The
plaintiffs in the original action were, at the time the offer was made, faced with the
decision whether to accept the offer or not accept it. The philosophy behind the
rules requires a party to make a decision to accept an offer, or reject it and face the
risk that the party may be less successful than the offer would have left them. In the
present case the amounts offered were relatively close in monetary terms to the
judgment sum. However, the inclusion in that sum of costs of the action and of the
counterclaim had to be factored in. The inclusion of them made the offer more
financially beneficial than it would otherwise have been.

[11]

I am of the opinion that in a situation where the differences between the judgment
sum and the monetary amount of the offer are quite small and the action is a
relatively lengthy and expensive one to run (partly because it was substantially
heard in a circuit centre) it is safe, despite the absence of specific evidence on the
quantum of costs, to draw a conclusion that the benefit to be derived from including
the two aspects of costs in the offer to settle meant that the amount of the offer was
sufficient in quantum to remove the possibility that the judgment was not more
favourable than the offer.

[12]

For those reasons I am of the opinion that the basis of payment of costs of the
counterclaim should be the indemnity basis. Accordingly the draft provided to me
by the solicitors for the tenth and thirteenth defendants will be initialled and placed
with the papers, subject to the amendment to paragraph 1 by substituting (2)(e) in
lieu of (1)(c). The formal order is that an order is made in terms of the draft order
provided to me by the tenth and thirteenth defendants, initialled by me and placed
with the papers.

