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[1]

McMURDO J: On 22 September I gave judgment on the defendant’s application
which attacked various parts of the Reply and its particulars. The plaintiff asked for
time to consider that judgment before making her submissions as to costs.
Subsequently I received a written submission from each party as to costs. The
defendant seeks an order that he have the costs of the application. The plaintiff
submits that the defendant should have two-thirds of his costs.

[2]

Most of the defendant’s submissions were successful, and most of the parts of the
pleadings which he attacked were struck out. The plaintiff submits that there were

2
some 16 points involved on which the defendant succeeded in relation to 10 of them.
Then there are alternative analyses offered by the plaintiff to show what is said was the
limited success of the application.
[3]

For all of that, an extensive hearing was required because, as I have concluded, the
plaintiff’s pleadings and particulars were irrelevant or in non-compliance of the rules
in several respects. To the extent that the defendant was unsuccessful on some points,
it does not seem to me that those matters are likely to have significantly affected the
cost to him making it what was otherwise a necessary application. In the
circumstances of this case, it is just that he should have all of his costs, and should not
be penalised because he advanced points which, although arguable, were ultimately
unsuccessful. In substance, the application succeeded.

[4]

The plaintiff is ordered to pay the defendant’s costs of and incidental to the application
to be assessed on a standard basis.

