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(1)
The order for costs made on 23 February 2004 that
the first third party pay the costs of and incidental to the
fourth party on a standard basis be deleted and in lieu the
following order be substituted “(2) The first third party pay to the fourth party
the costs of and incidental to the application for
summary judgment up to and including the
entering of judgment to be assessed on an
indemnity basis and all other costs of and
incidental to the fourth party proceedings to be
assessed on a standard basis.”
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[1]

In delivering judgment in favour of the fourth party on 23 February 2004, I ordered
that the first third party pay the fourth party’s costs on the standard basis unless any
party submitted that a different order was more appropriate.

[2]

The fourth party has submitted that the order should be varied so that it receives
costs on an indemnity basis or, in the alternative, indemnity costs with respect to the
application for summary judgment and the balance costs on a standard basis.

[3]

The first third party, despite having been served with the fourth party’s submissions,
has made no response to them nor has it proposed that the original order should be
maintained.

[4]

The plaintiff who appeared on the application but made no submissions seeks an
order that costs of the other parties be costs in the cause. As the application did not
affect their interests and in circumstances where neither he nor the other third
parties made any contribution to the proceedings I am not prepared to make any
such general order for costs of other parties.

[5]

The basis upon which the fourth party seeks the variation is that it made a written
offer to the first third party on 13 December 2002 to discontinue the fourth party
proceedings on the basis of a payment to it of costs on a standard basis. The first
third party’s refusal to accept this offer led to the making of the application and to
the outcome as predicted by the fourth party. The fourth party contends that the
fourth party proceedings were doomed to fail in the light of Court of Appeal
decisions of which the first third party ought to have been aware.

[6]

Accepting the fact that the offer referred to above was made I find that it ought to
have been accepted in the circumstances and that the failure to do so made
necessary the application. In these circumstances the costs of making the application
ought to be assessed on an indemnity basis with the other costs in the dismissed
fourth party proceedings being assessed on a standard basis.
Orders

[7]

(1)

I order that the order for costs made on 23 February 2004 that the first third
party pay the costs of and incidental to the fourth party on a standard basis
be deleted and in lieu the following order be substituted “(2) The first third party pay to the fourth party the costs of and
incidental to the application for summary judgment up to and
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including the entering of judgment to be assessed on an indemnity
basis and all other costs of and incidental to the fourth party
proceedings to be assessed on a standard basis.”

