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THE PRESIDENT:

The parties have indicated that they wish this

matter to be heard on the papers and that there is no
appearance today.

The Court has reviewed all the relevant

material and I am authorised by the other members of the Court
to deliver the following reasons of the Court in this
application for a further order.

This Court delivered its reasons and pronounced orders in this
appeal on 8 April 2005:

see Borg v Pawski and Ors [2005] QCA
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96, Appeal No 5587 of 2004, 8 April 2005.

On 8 June 2005 the

applicant/appellant, Mr Borg, applied to the Court for orders
varying those made by this Court on 8 April 2005 to include an
order that the fourth respondent/thirteenth defendant,
Plantation Equity Pty Ltd ("Plantation Equity"), repay Mr Borg
the sum of $32,195.79 paid to it in satisfaction of the
learned primary judge's order number 5.

As I have noted the relevant parties have requested that this
application be dealt with on the filed papers without the
parties appearing in Court.

Plantation Equity has informed

the Court through the Registry in writing that it does not
intend to file any material nor make any submissions in
response to Mr Borg's application and submissions.

Mr Borg did not ask this Court to make the order he now seeks
in his notice of appeal.

Through his lawyers, he concedes

that this was an oversight and states that it was attributable
to his legal representatives.

The orders made by the learned primary judge, the subject of
the appeal, included an order that Mr Borg pay Plantation
Equity $116,236.69 (order 5).

His Honour also ordered that

the first respondent/fourth defendant, Darren Pawski and Ralph
Nunis trading as "SecurInvest Accounting Services"
("SecurInvest"), pay Mr Borg a total of $32,195.79 (orders 2
and 3).
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SecurInvest paid the amount of $32,195.79 to Plantation Equity
on 21 June 2004 under an enforcement warrant authorising the
redirection of the debt of $32,195.79 owed to Mr Borg from
SecurInvest.

When this Court made the orders in the appeal on 8 April 2005
it was unaware of those facts.

In the circumstances now

established it is consistent with the reasons of this Court in
the appeal that Plantation Equity should repay the amount of
$32,195.79 to Mr Borg.
contrary.

There are no submissions to the

Had this Court been possessed of all the relevant

facts when it pronounced the orders in the appeal on 8 April
2005 it would have made the order now sought.

This Court has power to make the further order sought:
see Uniform Civil Procedure Rules 1999 (Qld) r 388 and
r 667(2)(d), Queensland Pork Pty Ltd v Lott [2003] QCA 271
Appeal No 204 of 2003, 4 July 2003, paras [1]-[2], [19] and
[40], and The Commonwealth v McCormack (1984) 155 CLR 273 at
277.

This Court should now make that further order.

The further

order of the Court is that the fourth respondent/thirteenth
defendant repay to the applicant/appellant the sum of
$32,195.79 paid to it in satisfaction of the learned primary
judge's order number 5.

-----
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