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[1]

THE COURT: The respondent seeks costs of the appeal on an indemnity basis.

[2]

The basis upon which this order is sought is a claim by the appellant that it was
entitled to an interest in the lands the subject of the agreement remaining after the
development of Stage 1. The respondent alleges that this was an abuse of the

2
Court's process. It also relies upon the institution by the appellant of proceedings
under s 38 of the Property Law Act 1974 (Qld). These proceedings are predicated
upon the claim that there was an interest in the balance lands.
[3]

The respondent had in fact sought to raise the latter matter as a further basis for the
dismissal of the appeal. It sought to do so by letter of 2 November 2006. The
receipt of this coincided with the delivery of judgment in the action. The appeal
was dismissed. The Court did not need to consider the matters raised by the
respondent.

[4]

An order that an unsuccessful party pay costs on an indemnity basis can be justified
only where there are special or unusual circumstances.

[5]

The appellant's claim to an interest in the balance of the lands was advanced as an
alternative to its primary claim that the contract had come to an end. In fact the
primary judge ultimately dealt with the matter upon the basis that the issue had not
been raised in the pleadings. At trial Senior Counsel for the respondent conceded
that the appellant was entitled, in the event that the appeal failed, to an interest in
the balance lands.

[6]

There is nothing about the appellant's conduct in raising or seeking to raise this
matter as an alternative to its primary claim which could conceivably justify an
order for costs on an indemnity basis. As we have said, the appellant's entitlement
was ultimately conceded by Senior Counsel for the respondent.

[7]

There is no substance in the argument that such a claim constituted an abuse of the
Court's process.

[8]

As to the subsequent proceedings, the respondent relied upon these as reinforcing its
argument that there had been such an abuse of process. These proceedings were
instituted some time after the appeal had been argued. They played no role in the
way in which this matter was litigated either at first instance or on appeal.

[9]

Whether or not the institution of those proceedings prior to the dismissal of the
appeal constituted an abuse of the process of the court in which they have been
commenced and the appropriate costs order in those proceedings are matters the
respondent can take up elsewhere.

[10]

The appellant should pay the respondent's costs of the appeal to be assessed on the
standard basis.

