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[1]

On 13 May 2010 I heard an application by Mr L R Amos for vexatious proceedings
orders to be made against his brother, Mr Edward Amos. The application was
extensively argued and I reserved my decision.

[2]

At the commencement of the hearing, I said that as a barrister I had acted against
Mr Amos. Each of the present parties, through his counsel, informed me that there
was no objection to my hearing the matter. Counsel for Mr Edward Amos simply
said that he thought that both judges in the Applications List on that day would have
had “some involvement over the years, almost 30, 40 years of Mr Amos’s
involvement in the Court system”.

[3]

On 1 August 2010, whilst I was on long leave, Mr Edward Amos wrote to my
associate, for the first time raising an objection to my determining this application.
He claimed that at the commencement of the hearing, I had said that I had acted for
him when I was at the Bar. He claimed that because he had always conducted his
business affairs with honesty and integrity, he had thought that, as his former
barrister, I could have no adverse view of him from the experience. He wrote that
he had since checked his old files and discovered that I had acted against him, in
litigation in which my then client was investigating the possibility that certain
documents then relied upon by Mr Amos had been forged. He enclosed some
correspondence from that litigation. He claimed that had he understood on 13 May
that I had acted against him and in that litigation, he would have instructed his
counsel to object to my hearing the matter.

[4]

Page 2 of the transcript of the hearing on 13 May demonstrates that Mr Amos is
incorrect in his recollection of what then occurred. The parties were informed that I
had acted against Mr Amos, not for him. I said nothing about the particular
litigation because I had no immediate recall of it as this hearing was commencing.
The question now is whether a fair-minded observer might perceive that I am biased
against Mr Amos. Clearly, the litigation in which I acted as counsel had nothing to
do with the litigation from which the present application arises. However, I am
reminded by Mr Amos’s letter and its enclosures of the circumstances of that
litigation which had given rise to an apprehension that documents had been forged.
I think it could now be fairly perceived that from my experience in that litigation, I
would have such an adverse view of Mr Amos’s character that I could not bring an
unprejudiced mind to the resolution of the present application, where that would
require a consideration of, amongst other things, his motives in the proceedings of
which his brother complains.

[5]

The circumstances upon which Mr Amos objects to my hearing the matter, it is to
be expected, would not exist with at least most other judges of the Court. It is also
relevant that pending the outcome of this application, Mr L R Amos is protected by
undertakings previously given by Edward Amos which restrict him from bringing
further proceedings against his brother. The preferable course is for the application
to be determined by another judge, as it could have been by a hearing on 13 May
2010. In all the circumstances, this application will have to be adjourned back to
the Applications List with the costs of the hearing of 13 May 2010 reserved to the
judge determining the application.

