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The applicant appeared on his own behalf
Rodgers Barnes & Green for the respondents

McMURDO P: The applicant, Josiyas Zifanana Mbuzi, filed an application in this
Court on 9 September 2010 to set aside Court of Appeal judgments of 24 December
2009, 4 February 2010 and 19 February 2010 under Uniform Civil Procedure Rules
(UCPR) r 668.
This Court's orders of 24 December 2009,1 4 February 20102 and 19 February 20103
all concerned a proceeding commenced in the Trial Division of this Court: BS6243
of 2009. The order of 4 February 2010 dismissed Mr Mbuzi's application under
UCPR r 668 to re-open his appeal the subject of orders on 24 December 2009. The
order of 19 February 2010 concerned a costs order against Mr Mbuzi in respect of
his application resulting in the order of 4 February 2010.

[3]

Mr Mbuzi's application filed in this Court 9 September 2010 was apparently served
on the respondents. On 10 September 2010, the solicitors for the second to sixth
respondents wrote to the registrar of the Court of Appeal pointing out the following
matters.

[4]

The second to sixth respondents filed an application dated 16 July 2010 in the Trial
Division of this Court in proceeding BS6243 of 2009 under UCPR r 389A for an
order that Mr Mbuzi not be allowed to file any further application in relation to
BS6243 of 2009 without leave of the Supreme Court. The application was heard on
31 August 2010 by Applegarth J who reserved his decision but made interim orders
including an order that in BS6243 of 2009, Mr Mbuzi "not bring any Application in
these proceedings or in relation to these proceedings or the relief sought in them,
except with the leave of the Court, prior to the determination of the Application
heard on 31 August 2010".

[5]

The solicitors for the second to sixth respondents contend that Mr Mbuzi's
application filed on 9 September 2010 was in breach of Applegarth J's order of
31 August 2010. They request that it be summarily dismissed on the papers so as to
avoid the second to sixth respondents being put to the further expense of yet another
appearance in the Court of Appeal; so much is provided for in UCPR r 389A(5).

[6]

UCPR r 389A relevantly provides:
"389A Restricting applications that are frivolous, vexatious or
abuse of court’s process
(1) This rule applies if the court is satisfied that a party (the relevant
party) to a proceeding (the existing proceeding) has made more than
Mbuzi v Hall & Ors [2009] QCA 405.
Mbuzi v Hall & Ors [2010] QCA 5.
Mbuzi v Hall & Ors [2010] QCA 23.
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1 application in relation to the existing proceeding that is frivolous,
vexatious or an abuse of process.
(2) The court may make an order under this rule on application by a
party to the existing proceeding or on its own initiative.
(3) The court may order that—
(a) the relevant party must not make a further application in relation
to the existing proceeding without leave of the court; or
(b) the relevant party must not start a similar proceeding in the court
against a party to the existing proceeding or against a party to the
existing proceeding and any other person without leave of the court.
…
(5) A court may dismiss an application made to the court in
contravention of an order made under subrule (3) or (4) without
hearing the applicant or another party to the application.
…
application in relation to the existing proceeding includes an appeal
in relation to the existing proceeding.
…"
[7]

Mr Mbuzi's application filed in the Court on 9 September 2010 is plainly in
contravention of Applegarth J's interim order made under UCPR r 389A(3) on
31 August 2010. In those circumstances, it is entirely appropriate for this Court to
dismiss that application under UCPR r 389A(5) without hearing from Mr Mbuzi.
ORDER:
The application filed in the Court of Appeal on 9 September 2010 is dismissed.

