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[1]

WHITE JA: I'll ask Justice Wilson to give her reasons.

[2]

MARGARET WILSON AJA: This is an application for an extension of time in
which to apply for leave to appeal against sentence.

[3]

On 17 May 2007, the applicant was convicted of one count of maintaining an
unlawful sexual relationship with a child under 16 with circumstances of
aggravation, four counts of indecent treatment of a child under 16 with
circumstances of aggravation and four counts of sodomy of a person under 18 with
circumstances of aggravation. He was acquitted of three counts of indecent
treatment of the same child. The child was his daughter.

[4]

In her sentencing remarks, the learned sentencing Judge said,
"At the end of the day, the jury have convicted you of a number of
offences relating to when the child was 14 or 15 years of age. They have
found you not guilty of the offences which substantively related to when
she was a much younger child but they have convicted you of the
maintaining."
She went on to impose a sentence on each count but concurrently of 10 years'
imprisonment.

[5]

An appeal against conviction was dismissed by this Court on 19 October 2007. The
applicant has deposed to not understanding that that appeal had been brought only
in relation to the convictions. He has deposed to having instructed his legal
representatives to appeal against sentence also.

[6]

Since the appeal was dismissed, he has persistently sought legal assistance to appeal
against the sentence. He has done this through the concerted efforts of his partner,
followed by those of his sister, who have retained a succession of lawyers and
sought legal assistance from legally trained academics. However, the various
lawyers have not advanced his application for leave to appeal against sentence.

[7]

He has also had to deal with a personal breakdown and with an application for
criminal compensation and a common law damages claim brought by the
complainant.

[8]

In October 2010, the applicant's present lawyers were retained and it must be said
that this application was then made quite promptly, being filed on 24 December
2010.

[9]

A full transcript of the trial is not available yet. There are two principal grounds of
the proposed appeal against sentence: that the term of 10 years on each count was
manifestly excessive and that the reasons contained in the sentencing remarks were
inadequate.

[10]

Counsel for the applicant submitted that there should have been a separate sentence
for each count of which he was convicted and had there been, 10 years would not
have been apposite for counts 5 to 12 on the indictment.
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[11]

The maintaining charge on the indictment was a charge of conduct over a 10 year
period but it is not clear whether the applicant was sentenced on that basis. It may
be that the jury were satisfied of maintaining only over a lesser period and it may be
that the sentencing Judge intended to sentence on that basis.

[12]

It is also a ground of complaint that there is no reference in the sentencing remarks
to the prospects of the applicant's rehabilitation.

[13]

In my view, it is not appropriate to fully determine the application for leave to
appeal on this application. It is sufficient to say that it cannot be said the applicant
has no prospects of success on the appeal. I would extend the time to apply for
leave to appeal to 24 December 2010.

[14]

WHITE JA: I agree.

[15]

PETER LYONS J: I also agree.

[16]

WHITE JA: The orders are then as pronounced by Justice Wilson that the
application for an extension of time within which to apply for leave to appeal
against sentence is granted and the time is extended to 24 December 2010.
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