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Boylan v Gallagher [2011] QCA 240, cited
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THE COURT: On 16 September 2011 the Court allowed the appeal in this matter
with costs, set aside the order in the respondent/plaintiff’s favour for recovery of
a deposit she had paid under a put and call option deed with the appellant, and gave
judgment for the appellant/defendant on her counterclaim for $2,100,000 as
damages for the respondent’s breach of contract (formed upon the appellant’s
exercise of the put option) in failing to complete the purchase of the appellant’s
land.1 Pursuant to the Court’s leave, the parties have now lodged written
submissions as to the appropriate order about the costs of the proceedings in the trial
division.

[2]

The respondent succeeded at trial on the ground that the appellant had not complied
with the requirement in s 365(2)(c)(ii) of the Property Agents and Motor Dealers
Act 2000 (Qld) (“PAMDA”) that the seller or the seller’s agent direct the attention of
the buyer or the buyer’s agent to the warning statement required by PAMDA. At the
trial the appellant conceded that she had not complied with that requirement, but she
argued that PAMDA did not apply or that the respondent had waived her entitlement
under s 365(3) to “withdraw the offer to purchase made in the contract form”. The
trial judge found against the appellant on both points.2

[4]
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No appearance by the appellant, the appellant’s submissions
were heard on the papers
No appearance by the respondent, the respondent’s
submissions were heard on the papers

[1]

[3]

1

COUNSEL:

In the appeal, the appellant did not challenge the trial judge’s conclusion that
PAMDA applied and the Court found it unnecessary to consider the appellant’s
argument that the respondent had waived her entitlement under s 365(3). However,
the appellant succeeded on appeal on the point she had conceded at trial. The
respondent did not oppose leave being granted to amend the notice of appeal to
agitate that point except on the ground that the point lacked merit. The Court found
for the appellant on that point, holding that she had complied with s 365(2)(c)(ii).
The respondent submitted that because she was the successful party at trial and
failed on appeal only on the point the appellant had conceded at trial, she should
only be required to pay the appellant’s costs of the counterclaim excluding the costs
of and incidental to the trial. The appellant submitted that: the concession was made
at trial in accordance with Hedley Commercial Property Services Pty Ltd v BRCP
Oasis Land Pty Ltd;3 the trial would have proceeded even if the appellant had not
made the concession and had argued that she had complied with s 365(2)(c)(ii); the
Boylan v Gallagher [2011] QCA 240.
Gallagher v Boylan [2011] QSC 94 at [17], [30].
[2008] QSC 261 at [87].

3
trial judge would in any event have found for the respondent on the authority of
Hedley Commercial Property Services Pty Ltd v BRCP Oasis Land Pty Ltd; and in
those circumstances there was no sufficient warrant for departing from the general
rule that costs should follow the event.
[5]

[6]

[7]

[8]

[9]

It is relevant that the appellant was ultimately the successful party on both claim and
counterclaim. It may also be accepted that if the appellant had not made the
concession at trial and had argued that she had complied with s 365(2)(c)(ii), it is
quite likely that the respondent would still have pursued her claim and resisted the
appellant’s counterclaim. That is suggested by the respondent’s argument on appeal
that the appellant had not complied with that provision and the respondent’s reliance
upon Hedley Commercial Property Services Pty Ltd v BRCP Oasis Land Pty Ltd as
support for that argument.
However, whilst that decision arguably supported the respondent’s argument, it was
distinguishable. It cannot be assumed that the trial judge would not have
distinguished the decision and found in the appellant’s favour at trial for the reasons
given in this appeal.4 It would then be necessary to build hypothesis upon
hypothesis in order to determine whether, if the appellant had argued and succeeded
on the conceded point at trial, the respondent would have appealed and the appellant
would in any event have incurred costs of both a trial and an appeal in vindicating
her position. That there can be no reliable determination upon that issue is a result
of the appellant having made the concession at trial which has been found to be
unjustified. Those circumstances suggest that it would be unjust to require the
respondent to indemnify the appellant against her costs of both the trial and the
appeal. That the respondent succeeded at trial on the issues which were litigated and
those issues were not determined adversely to her on appeal lends further support to
that view.
In these very unusual circumstances, the appellant should have her costs of the
appeal (as was ordered on 16 September 2011) and her costs in the trial division
excluding the costs of the trial.
In relation to the order that the respondent pay the appellant’s costs of the appeal,
the respondent applied for an indemnity certificate under s 15(1) of the Appeal
Costs Fund Act 1973 (Qld). In giving judgment, the Court observed of the point
upon which the appellant succeeded that it “involved only a question of law arising
from uncontentious facts”.5 Accordingly the discretion to grant an indemnity
certificate in respect of the appeal is enlivened. Having regard also to the fact that
the point was conceded at the trial by the appellant, the discretion to grant the
certificate should be exercised in the respondent’s favour.
Accordingly the further orders are:
1.

4
5

The respondent is to pay the appellant’s costs of the proceedings in the trial
division, excluding the costs of the trial, to be assessed on the standard
basis.

Boylan v Gallagher [2011] QCA 240 at [35] - [36].
Boylan v Gallagher [2011] QCA 240 at [13].
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2.

Pursuant to s 15(1) of the Appeal Costs Fund Act 1973 (Qld), the
respondent is granted an indemnity certificate in respect of the appeal.

