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The question for consideration is the order for costs to be made upon the disposition
of the application to strike out the statement of claim. On 26 October 2012, I
delivered reasons and made an order directing the respondent plaintiff to amend the
statement of claim as he may be advised in accordance with those reasons. I invited
a brief written submission on costs from the respondent if it opposed the order
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which I was provisionally minded to make, namely that the respondent pay the costs
of the application to be assessed.
[2]

The respondent submits that the applicant defendant failed in the application to
strike out the fourth amended statement of claim in its entirety “notwithstanding
defects in the statement of claim and concessions by the respondent that
amendments to it are necessary”.

[3]

As to the concessions, they were made in the course of argument. I do not see that
there is any reason why they suggest that the applicant should not have brought an
application in the first place. Secondly, although the orders made did not include an
order to strike out the statement of claim in its entirety, the court has a discretion as
to the order to be made having regard to the purposes of the UCPR as reflected in
UCPR 5 and the scope of the court’s power to make directions under UCPR 367.

[4]

In any event, the extent of the necessary amendments, as set out in the reasons,
shows that it is only in the most technical sense that the respondent could contend
that it “successfully resisted” the application. In my view, if it be necessary for the
court to exercise a discretion to order otherwise than costs follow the event
pursuant to UCPR 681, the circumstances of the present case would justify doing
so.

[5]

[6]

1

In my view it is inaccurate for the respondent to contend that it “had no alternative
other than to resist an application to strike out an entire statement of claim”. On the
contrary, the respondent could readily have responded to the applicant’s complaints
about the pleading, a number of which were specifically dealt with in the reasons for
the decision, by making appropriate amendments or agreeing to make amendments
to the pleading before the application was heard and was required to be dealt with.
In my opinion, due to the substantial success of the applicant in the attacks that it
made on the pleading, the appropriate order is that the respondent pay the costs of
the application to be assessed. The discretion as to costs may justify another order
in appropriate cases.1 But in this case, I consider that the surgery required for the
statement of claim is major and the plaintiff respondent should pay the costs of the
application to be assessed.

Eg. McGuirk v University of New South Wales (No 2) [2011] NSWSC 361 at [26].

