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[1]

McMeekin J: These proceedings involve the determination of separate questions
concerning the terms of an employment contract between the plaintiff and the
defendant. On 19 June 2013 I delivered my reasons, following a two day hearing in
March, in which I answered the two questions asked. The defendant was successful
in its arguments. I directed that the parties make any such submission as they might
be advised as to any further order that ought to be made.

[2]

The parties have since made submissions. The successful defendant seeks that the
proceedings be dismissed and costs orders made in its favour with a request that it
be heard further on the basis of any assessment.

[3]

I have power to dismiss the proceedings under r 485 Uniform Civil Procedure Rules
1999. As the defendant submits, the answers to the questions have the result that
the plaintiff is not entitled to any relief sought and the proceedings should be
dismissed. Costs would normally follow the event.

[4]

The plaintiff opposes the orders sought by the defendant. He argues that it would be
inappropriate to dismiss his proceedings “on the basis of a separate trial whose
decision is subject to appeal”. He argues that such an order “jumps ahead of the due
process”. I cannot agree with that analysis. The orders that the defendant seeks
naturally follow on from my determination. In the normal course I should make all
necessary orders to finalise the litigation between the parties.

[5]

Alternatively the plaintiff seeks a stay of any orders pursuant to r761(2) UCPR on
the ground that my decision is in error and he intends to appeal.

[6]

The factors that I am to take into consideration when determining whether to grant a
stay of the enforcement of a decision which is pending appeal are:
(a) Whether there is a good arguable case;
(b) Whether the plaintiff will be disadvantaged if a stay is not ordered; and
(c) Whether there is some competing disadvantage to the defendant should the
stay be granted which outweighs the disadvantage suffered by the plaintiff if
the stay is not granted.1
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[7]

In circumstances where it can be demonstrated that there are no or very poor
prospects of success on appeal, that can weigh heavily against the granting of the
application for a stay.2

[8]

The plaintiff does not usefully address any relevant issue. That is not intended as a
criticism. The plaintiff is a self represented litigant.

[9]

Given that after some months of deliberation I have reached the view that the
plaintiff’s arguments are misconceived and wrong it is difficult for me to come to
the view that he has a good arguable case on appeal. Nonetheless I consider that his
arguments are not hopeless.

[10]

There were effectively eleven separate breaches of contract alleged involving
separate arguments and different considerations. In some instances I found the
decision to be a close one. As I remarked at one point the plaintiff’s arguments
“have considerable force”3 and I commented in respect of one significant decision
that I reached it “not with overwhelming confidence”.4

[11]

This, then, is not a case where the prospects are so poor as to weigh heavily against
the grant of the stay.

[12]

The defendant will not be significantly disadvantaged in any obvious way that I can
see by any further delay. The matter has dragged on now for years. Presumably
steps have long since been taken to preserve evidence as best as can be done. Any
delay is counter productive of course as memories fade and evidence can be lost 5
but there is no evidence here that there is any particular problem.

[13]

Thus these two factors are either neutral or in favour of a stay. However I cannot see
how the plaintiff will be disadvantaged if I order that his proceedings be dismissed –
any appeal can challenge the propriety of that order and the Court of Appeal
obviously has jurisdiction to set the order aside if so minded.

[14]

Further the question of costs is a matter that I must decide and it is appropriate that I
exercise my discretion now. I am armed with all relevant information. Again if the
appeal is successful the Court of Appeal will make such order as might be apposite
in the light of its reasons. If the plaintiff wishes to appeal any order as to costs
irrespective of his success on the substantive appeal then he will need to seek leave
to do so6 and I can consider that application if and when it is made.

[15]

The plaintiff argues, but without any evidence, that the making of a costs order
would “significantly impede the Plaintiff’s capabilities to properly conduct the
appeal process and seek justice…”. I am not sure why. No evidence is proffered to
justify that claim. The plaintiff refers to his losing his employment with a
consequent effect on his income and his means to support himself but that occurred
many years ago. It is not clear why the making of an order would make his position
any worse than it is now or impact on his capacity to prepare and argue his appeal.
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[16]

The plaintiff submits that the making of such an order will prevent him obtaining
legal representation and qualified legal advice. The plaintiff has been self
represented from the outset. The findings and determination that I have made
already will presumably impact considerably on the prospects of retaining
competent legal practitioners, assuming that the plaintiff’s point is that he is not
presently able to pay the appropriate professional fees. Those prospects will not be
diminished greatly by making the orders that consequently flow from the prior
determination. The most that can be said is that it is probably true that the prospects
of retaining a solicitor to act at this stage are not enhanced by the making of the
orders now in contemplation.

[17]

In my view the plaintiff has not shown why the orders sought by the defendant
ought not to be made, nor has he demonstrated why there should be any stay of their
effect. The making of orders at the trial level is not intended to be merely
provisional in their effect until the views of the Court of Appeal are known. In the
absence of any demonstrated prejudice I cannot see that it is just to stay any order
that I see fit to make.

[18]

I order that the proceedings be dismissed.

[19]

I propose to make an order that the plaintiff pay the defendant’s costs of the
proceedings other than its costs of and incidental to the separate trial heard on 26
and 27 March 2013 and other than its costs of the application heard on 26 October
2012.

[20]

The costs order reflects the effect of the Order of Ann Lyons J made on 7 December
2012 restricting the defendant’s right to claim costs for the determination of the
separate questions.

[21]

I will delay making that order until I have heard the parties further on the proper
basis of assessment. I direct that the defendant make any further submission as to
the basis on which the costs should be assessed on or before 4pm on 26 July 2013. I
direct that the plaintiff make any further submission that he might be advised in
response on or before 4 pm on 2 August 2013.

