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HIS HONOUR: I think it’s as well that I record my reasons for making no order as
to costs, which I hope will further record what I understand to be now the consensus
between the parties on the issue that gave rise to it. On 6 December, an application
was filed by the plaintiff, seeking orders under the slip rule, to the end of amending
one or more of the declarations which I made in my judgment of 14 November 2012.
The apparent concern which gave rise to that application was that the Perovich
interests, as I will describe the second and third defendants, might not have the
benefit of an outcome of the arbitration if that results in a valuation which in turn
requires the payment of a price beyond the so-called first tranche.
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The true position about which all parties have agreed in the course of this morning’s
hearing is that whether or not the Perovich interests are active participants in the
arbitration, they will be bound by and have the benefit of the arbitrator’s award and
its impact upon the operation of the share sale agreement. The “dissatisfied party”,
in terms of the share sale agreement, was the plaintiff. It was the plaintiff, as I
ultimately declared, which was entitled to progress this dispute through the steps of
mediation and arbitration. I have to say that my reasons for judgment in some places
loosely referred to the plaintiff and the Perovich interests as the dissatisfied parties,
but ultimately, the declaration which I made accords with the way in which the
plaintiff correctly pleaded the case, which was that it was the “dissatisfied party”.
According to its proper interpretation, as all parties now agree, the share sale
agreement permits the dissatisfied party, although it is but one of two sellers of the
relevant shares, to pursue an arbitration. In that event, the dispute to be resolved by
the arbitrator is one between all parties to the share sale agreement. The award will
bind, therefore, the Perovich interest, whether or not they actively participate in the
arbitration. Therefore, there is no need for any order to be made as was sought by
the application and, in any event, no order could have been made under the slip rule,
because there was no slip in the orders which were made.
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There is, however, a debate about costs. I was referred to some of extensive
correspondence between the parties on this question. I have the impression that for
at least much of that correspondence, the parties were at cross-purposes. Overall, the
positions stated by the first and fourth defendants in that correspondence is closer to
the true position as I’ve just summarised it and as the parties now agree. But I do not
see where the correspondence from those defendants made it clear that the Perovich
interest would have the benefit or burden of the arbitrator’s award, whether or not
they actively participated in the arbitration.
It is the concern about that which gave rise to this application. Therefore it does not
seem to me to be fair to visit the costs of that application upon the unsuccessful
applicant.
The matter of costs is also affected by the fact that the parties had to be here today
for other issues in relation to these proceedings. There will be no order for costs of
the application field on 6 December 2013. I’ve already made orders for amended
pleadings and a further review date in these proceedings.
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It will be ordered that apart from the costs of the application filed 6 December, each
party’s costs of today will be that party’s costs in the proceedings.
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