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This judgment concerns the costs of the proceeding which I determined on 22 May 2015
(which I will call the principal judgment).1 This judgment also determines an application
to vary an order for costs which I made in a related proceeding.2

[1]

1
2

Stephens & Anor v Chee [2015] QSC 138.
BS 11055 of 2014.
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[2]

[3]

In the proceeding determined by the principal judgment, the applicant trustees sought
advice from the court as to whether to bring proceedings. They also applied for a direction
that they should not provide certain documents of the trust to one of the beneficiaries,
Timothy Chee. He was to be the principal defendant in the trustees’ proposed litigation
for which the advice was sought.
Timothy Chee was made a respondent to the trustees’ application. He is one of four
beneficiaries, the others being his siblings. Two of them were not represented at the
hearing, although they were notified of the application. The other beneficiary, Kay Ling
Chee, was represented at the hearing. She was represented also as an applicant in the
related proceeding, in which she had sought the removal of Mr Benjamin and the
company which had been his co-trustee.

[4]

At the commencement of the two day hearing for these applications, that which was
brought by Kay Ling Chee was withdrawn. Timothy Chee sought to be substituted as the
applicant, in order to seek the removal of the trustees but upon markedly different grounds
from those which were to have been argued for Kay Ling Chee. The trustees objected to
that course and I dismissed her application, leaving it for Timothy Chee to bring his own
case for the removal of the trustees. (It appears that this has not occurred.)

[5]

At the hearing, counsel for Kay Ling Chee sought an order that her costs of her
application, assessed on the standard basis, be paid from the trust estate. I made that order
for the reason that her application to remove the trustees was a meritorious one at least
whilst CBC Properties (Queensland) Pty Ltd was a trustee. It was in no position to
consider whether it should bring proceedings for the benefit of the trust against defendants
which included itself as a defaulting trustee (albeit when under the control of Timothy
Chee). The company had resigned as a director by the time of the hearing. Nevertheless
Kay Ling Chee’s application, when filed and until that event, was well made. I did not
consider the merits of any other arguments which she had proposed in support of her
application and nor was I asked to do so.

[6]

Counsel for Kay Ling Chee, who appeared at the original hearing, now seeks to have the
order which he sought set aside or varied so that her costs of her application would be
paid on the indemnity rather than the standard basis. At first he suggested that this could
be done under the Uniform Civil Procedure Rules 1999 (Qld) r 668. But as was conceded,
this rule could not apply because Kay Ling Chee is not a person against whom the relevant
order was made. Counsel then referred to r 667(2)(e), arguing that although the relevant
period under r 667(1) has expired, the court may set aside the order in her favour because,
as the party entitled to the benefit of the order, she consents. But she consents only upon
the condition that a further order is made in her favour which is yet more favourable to
her. In my conclusion, for two reasons, the order for her costs in her proceeding should
not be varied or set aside. The first reason is that she has not demonstrated that some new
fact or circumstance has emerged since the order in her favour was made which, in the
interests of justice, requires the basis for the assessment of her costs to be reconsidered.
The matters which she wishes to argue are relevant to this question are matters which, if
relevant, could have been raised at the time the order was made. The second reason is
that these matters would have required the court to consider the merits of her case for the
removal of the trustees, beyond the point about the trustee wanting to sue itself. Courts
will not usually undertake any substantial assessment of the merits of a case which is not
being pursued merely for the purpose of determining a question of costs. Consequently,
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in proceeding 11055 of 2014, the application to vary the order for costs made in favour
of the applicant on 5 March 2015 is refused.
I turn then to the question of costs of the trustees’ Beddoe application which occupied
almost all of the two days of hearing. When I delivered the principal judgment, the
trustees’ solicitor appeared as did senior and junior counsel for Timothy Chee. There was
no appearance for Kay Ling Chee. I directed that any submissions as to costs arising from
the principal judgment be made in writing by 10 June 2015 and not exceed five pages in
length. The parties ought to have been able to provide submissions within those
constraints. Unfortunately what followed was a lengthy rally of extensive submissions
and
affidavits,
commencing
on
10
June
and
extending
until
26 August, at which point I re-listed the case in order to bring some finality to the
arguments.

[7]
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[8]

At the most recent hearing, counsel for the trustees and for Timothy Chee made some oral
submissions but not beyond the substance of what, by that stage, had become their
extensive written submissions. (The submissions for the trustees totalled 40 pages.) The
most recent hearing was occupied mainly by submissions on behalf of Kay Ling Chee.
Some of those related to her application to vary the costs order in her own proceeding. In
the Beddoe application, in which she had not been a respondent or a substantial participant
at the two day hearing, she sought to rely upon several affidavits which post-dated the
two day hearing and a 20 page written submission which her counsel had not previously
provided to the court or to the other parties. In circumstances where the court had made
orders for the delivery of written submissions on costs within a certain time and two sets
of written submissions3 had been provided on behalf of Kay Ling Chee, there was no
explanation for why this 20 page document was being produced only at the most recent
hearing and why it was not unfair to the other parties that the court should receive it. I
said that I would reserve my decision on whether I should consider that written
submission. I have not done so. It was provided too late and without an opportunity for
the other parties to respond to it. Kay Ling Chee had already provided written
submissions. She had not been a party to the Beddoe application. No order for costs was
sought against her. And her counsel was able to make oral submissions at the most recent
hearing. Those oral submissions were to the effect that the trustees should not have their
costs, or at least all of their costs, from the trust fund because they had not conducted
sufficient investigations for the purpose of putting the relevant facts before the court on
the Beddoe application. To determine whether the trustees had done so would require a
substantial factual inquiry, again only to the end of deciding a question of costs.

[9]

In the principal judgment I advised the trustees that they could and should bring certain
proceedings. I declined to advise the trustees on whether they should bring certain other
claims, because they were claims which should be brought or at least funded by the
beneficiaries other than Timothy Chee. I made no finding as to the likely merit of those
other claims. The costs of the Beddoe application should be determined upon the findings
and conclusions expressed within the principal judgment. Had I considered that
insufficient inquiries had been made by the trustees about their proposed claims (other
than the claims which I did advise them to bring), still the outcome would have been the
same. Therefore the further evidence which Kay Ling Chee sought to adduce at the most
recent hearing is irrelevant.

Dated 14 and 17 August 2015.
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[10]

In the principal judgment, the trustees had only partial success. My refusal to advise the
trustees on most of the claims for which the advice sought was a discretionary judgment.
In doing so I upheld a submission for Timothy Chee. His counsel had conceded that I
could advise the trustees in relation to the claims on which I did advise them. But they
argued that those claims were so problematical that my advice should be not to pursue
them. In that respect the submissions for the trustees prevailed.

[11]

The application by the trustees in relation to the provision or non-provision of documents
to Timothy Chee was ultimately dismissed. It occupied very little of the hearing and, I
would infer, little of the costs of the application overall. It is not of any present
significance.

[12]

The original written submission for the trustees was to the effect that the costs of the
application should in all respects be reserved for the trial judge in the proceedings which
I advised should be commenced by them. Alternatively they submitted that there should
be no order as to costs. That alternative submission did not address the operation of
UCPR r 700 which provides that where a party sues or is sued as a trustee, then unless
the court orders otherwise, the party is entitled to have its costs of the proceeding, that are
not paid by someone else, paid out of the fund held by the trustee. If that alternative
submission for the trustees were accepted, the result would be that the trustees would
have their costs from the trust fund. But that is one of the questions for present
determination.

[13]

Subsequent submissions for the trustees explained that their right of recourse to the trust
fund was not a matter which they thought would be determined until the court had ruled
upon what costs orders between the parties were made. In my opinion the trustees should
have understood that their right of indemnity from the trust assets for the costs of the
Beddoe application was something which they had to address according to the directions
I made when delivering the principal judgment. They could not have been fairly surprised
by a submission from Mr Chee that they should not have at least all of their costs from
the trust fund, given that their Beddoe application was partially successful.

[14]

The initial submissions from Mr Chee relied upon a without prejudice communication
made on his behalf to the then trustees in June 2014. At first the trustees objected to my
receiving evidence of this communication, upon the basis that it was a without prejudice
communication and not made with an express reservation of Mr Chee’s right to use it in
relation to costs. This brought submissions from Mr Chee, by reference to authority as
well as to UCPR r 700A(2)(c), that the communication was admissible. Subsequently,
the trustees agreed to the tender of this communication.

[15]

The communication was in the form of a proposal for the settlement of all issues between
the then trustees, Mr Chee, his siblings and “all relevant associated entities”. It was not
in the form of an offer capable of immediate acceptance. For example, it proposed that
all parties would take their own accounting, taxation and legal advice with respect to
anything associated with the proposal before “formal documentation”. Most importantly,
it was not a proposal which could have resulted in a concluded agreement between the
then trustees and Mr Chee without the concurrence of all of those other parties. The
trustees cannot be fairly criticised for not agreeing to the proposal.

[16]

Although the trustees were not advised by the court upon other claims for which they
sought the court’s advice, I accept that it was reasonable for them to seek that advice.
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Other beneficiaries, including Kay Ling Chee, were urging the trustees to make claims of
this kind against Timothy Chee. Extensive factual material had been procured by the
trustees which was relevant to those claims. A very lengthy written advice from counsel
had been given to the trustees. I concluded that these other claims should be made, if at
all, by the other beneficiaries or by the trustees with an indemnity from those
beneficiaries. But these claims are ones that relate to the assets of the trust and, on the
present evidence, it was not inappropriate for those claims to be investigated and to be
the subject of advice by counsel. In turn, it was reasonable for the trustees to ask the court
as to whether those claims should be made. In a sense the court answered that question
by advising that the claims should not be brought by the trustees, absent an indemnity
from the other beneficiaries.
[17]

There were submissions for Timothy Chee that the applicants’ indemnity for costs should
be limited to funds held by the trustees on trust for Lois Pui Ling Lau and Elizabeth Sun
Ling White, upon the basis that they were the instigators of the application. However,
this is a discretionary trust as to income and the date for the vesting of capital has not
been reached. There is no separate fund against which such an order could operate.
Moreover that would place a burden upon those parties when it is far from demonstrated
that they controlled the conduct of this Beddoe application.

[18]

It was also submitted for Timothy Chee that the trustees should have any costs which are
awarded to them paid now from the trust fund only once there is an outcome in the
proceedings which I advised the trustees to commence. That is not persuasive. Whether
the debt claims do succeed, the trustees acted reasonably in seeking the court’s advice
about them.

[19]

In my conclusion there is no demonstrated basis for depriving the trustees of their costs
from the trust fund where the Beddoe application in respect of all of the potential claims
was reasonably made. It will be ordered that the applicants’ costs of proceeding 11140
of 2014 be paid from the trust fund.

[20]

As for the costs of Timothy Chee, there should be some recognition of the fact that a
major submission made on his behalf was accepted within the principal judgment, namely
that it would not be appropriate for the trustees to be advised in relation to those other
claims. That submission was made, of course, out of self-interest. But he was made a
respondent to this application and by that submission he provided a helpful and significant
contradiction of the trustees’ case. Therefore he ought to have some of his costs. On the
other hand he was unsuccessful in his submissions as to the merits or otherwise of the
claims upon which the trustees were advised to sue. This suggests that he should not have
all of his costs.

[21]

In my conclusion, justice can be done by awarding Timothy Chee one half of his costs of
proceeding 11140 of 2014 to be paid from the trust fund.

[22]

There will otherwise be no order for costs in proceeding 11140 of 2014.

