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[1]

THE COURT: The appeal in this matter was allowed on 10 July 2015.1 The respondent
was ordered to pay the costs of the further amended application filed 29 July 2014 and
the costs of the appeal. The respondent applies for an indemnity certificate pursuant to
s 15 of the Appeal Costs Fund Act 1973 (Qld).

[2]

The respondent submits that the appeal succeeded on a question of law for the following
reasons:
(a)

The primary judge erred in exercising his discretion pursuant to r 69(2)(f)(ii);

(b)

The primary judge erred in exercising his discretion pursuant to r 376(4);

(c)

It was not open to the primary judge to exercise the discretion to allow the appellant
to be joined as a party under r 69 nor grant leave under r 367(4) to make the proposed
amendments. In those circumstances there was no utility in setting aside the default
judgment under r 290. The exercise of discretion under that rule also miscarried.

No other reason is put forward as to why the Court would exercise the discretion to grant
an indemnity certificate.
[3]

[4]
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While the appeal succeeded on the basis of the incorrect exercise of discretion by the
primary judge, which may be characterised as an error of law, that does not automatically
entitle the respondent to an indemnity certificate. Section 15 of the Appeal Costs Fund
Act is not intended to relieve against the ordinary risk of expense due to litigation loss,
but rather is limited to relieving against a particular and limited type of misfortune in
litigation.2 It is relevant to consider the conduct of the respondent at first instance and
his responsibility, if any, for the erroneous decision of law for which the application for
a certificate is made.3 In that regard, the obligation is upon the applicant to show some
ground calling for the exercise of the discretion in his favour.4
The respondent’s submissions advanced below were central to the primary judge’s
decision as to the exercise of his discretion in the respondent’s favour. Having elected
to make those submissions, the respondent accepted the risk of their being wrong.5 There
is thus no reason to conclude that the respondent paying the appellant’s costs constitutes
anything other than the materialisation of the ordinary risk of expense due to litigation
loss. The application for an indemnity certificate should be refused.
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