| N THE COURT OF APPEAL

[1993] QCA 069
SUPREME COURT OF QUEENSLAND

Appeal No. 203 of 1992

Bri sbane

[ Vol | mer haus v Mackay Electricity Board and Weber]

BETWEEN:

NOEL ROBERT VOLLMERHAUS
(Plaintiff)

Appel | ant
- and -
MACKAY ELECTRI CI TY BOARD
(Def endant)
Respondent

- and -

NOEL EDWARD VEBER and F.J. WEBER
trading as ' BONA VI STA MOTEL'
(Third Parties)

THE PRESI DENT
DAVI ES J. A.
DERRI NGTON J.

Judgnent delivered 12/03/1993
REASONS FOR JUDGMVENT - THE COURT

APPEAL ALLOWED. JUDGVENT BELOW SET ASI DE AND I N LI EU
JUDGVENT G VEN FOR APPELLANT IN THE SUM OF $153, 090. 66.
APPELLANT TO HAVE HI S COSTS OF THE APPEAL AND OF THE
PROCEEDI NGS BELOW

CATCHWORDS: NEGLI GENCE - BREACH OF STATUTORY DUTY-
Appel | ant / wor kman el ectrocuted on cont act
w th uninsul ated netal clanp connecting
electricity authority's electricity line
to consuner's electricity |ine - whether
electricity authority's failure to



Counsel :

Solicitors:

Hearing Date(s):

mai ntain insul ation constituted breach of
statutory duty - whether netal clanp an
"electric line" or "work" of electricity
authority - whether requirenent to
insulate service line required insul ation
of consuner's termnals - ELECTRICITY ACT
1976, ss. 6, 129(d), 260 - Electricity
Regul ations 1977, regs. 28(1)(b), 31(2)

NEGLI GENCE - APPORTI ONVENT OF
RESPONSI BI LI TY - Appel | ant/wor kman hel d
60% r esponsi bl e for own injuries when
stretched while working near electricity
lines on facade of nmotel - electricity
authority breached statutory duty in
failing to maintain insulation on wires -
electricity authority's breach nore
serious than appellant's negligence -
whet her court should interfere with
apporti onnent

P.A. Keane QC. with himM Baulch for
t he Appell ant

S.G Jones QC. with himM A Mllick
for the Respondent

Macrossan and Am et for the Appell ant
S.R. Wallace & Wall ace for the Respondent

10 March 1993



THE COURT OF APPEAL

SUPREME COURT OF QUEENSLAND Appeal No. 203 of 1992

Bri sbane
Bef ore The Presi dent
M Justice Davi es
M Justice Derrington

[ Vol | merhaus v. Mackay Electricity Board]

BETV\EEN:
NOEL ROBERT VOLLNERHAUS
(Plaintiff)
Appel | ant
- and -
MACKAY ELECTRI CI TY BOARD
(Def endant)
Respondent

- and -

NOEL EDWARD VEBER and F.J. WEBER
trading as ' BONA VI STA MOTEL'
(Third Parties)

REASONS FOR JUDGVENT - THE COURT

Judgnent delivered 12/03/1993

This is an appeal from a judgnent of a District Court judge
dism ssing an action for damges for personal injuries
caused when the appellant's hand cane into contact with a
clanp conducting low voltage electricity. The i ncident
whi ch caused the injuries occurred at the Bona Vista Mte

at Mackay on 15 May 1986. The facts relevant to that
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incident are not in dispute and on appeal only two questions
were in issue; whether the appellant's injury was caused by
a breach of statutory duty of the respondent and whet her the
appellant was guilty of contributory negligence either at

all or to the extent found by his Honour.

The appellant was standing on a raised plank affixing wal

cladding to the facade of the notel. Above him and within
his reach four electricity lines of the respondent connected
to lines running into the notel by neans of nmetal clanps.

Wt hout adverting to the presence of those |ines, though
aware that they were there, the appellant stretched in order
to obtain relief froma sore back. As he did so, his hands
came into contact with at |[east one of the clanps to which
we have referred. The clanp had originally been insul ated
by means of a pitch and bitunen insulating tape. However

that insulation had deteriorated to such an extent that the
top part of the clanp at |east was exposed. When the
appel l ant touched it he was electrocuted in consequence of
which he suffered the injuries in respect of which his
Honour assessed damages. The connection of the respondent's
line, by means of the clanp, to the notel's line had been
made by the respondent's predecessor. That had included the
original insulation by neans of the tape and, if it matters,
the supply of the clanp. The respondent was aware of the
risk of deterioration of tape of this kind in situations
such as this where it was exposed to the weather, to the

extent that it required replacenent. Its Assistant



Oper ati ons Supervi sor, M Chri st ensen, formerly an
| nspector, had observed instances of such deterioration over

a nunmber of years.

The main question for his Honour was whether, in failing to
repair the defective insulation over the «clanp, the
respondent was in breach of statutory duty. The rel evant

statutory duties, contained in the Electricity Act 1976

("the Act") were said to be, in s. 129(d), to:

"protect, mamintain, control and manage works for
the supply of electricity pursuant to this Act;"

and pursuant to s. 260, to:

"ensure that every line or work of the Electricity
Aut hority shall be duly and efficiently supervised
and maintained in respect of both electrical and
mechani cal condition."

The definition of "works" in the Act neans, anongst other
things, electric lines and apparatus required to transmt
electricity; and "electric line" is defined to nean:

"any wire or wires, conductor or other neans used
for the purpose of conveyi ng, transmtting,
transformng or distributing electricity, together
with any casing, coating, covering, tube, pipe,
pillar, pole or tower, post, frame, bracket or
i nsul at or encl osi ng, surrounding or supporting the

sane or any part thereof, or any apparatus
connected therewith for the purpose of conveying,
transmtting, transform ng or di stributing

electricity.”

The clanp which the appellant touched was the means by which
electricity was transmtted from the electric line of the
respondent to the electric line of the notel. It did this

by clanmping those two |lines together so that they were in
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contact with one another at a nunber of points. It seens
plainly to have been, at |east, an apparatus connected to
the respondent's electric Iline for the purpose of
transmtting electricity and consequently to have been part

of the respondent’'s electric |ine.

Hi s Honour dism ssed the claim because he thought that the
clanmp was an "electrical installation" a term which, it may
be assuned, is defined wi dely enough to include the clanp,
but which is defined expressly not to include "an electric
line of an Electricity Authority or the holder of a licence
under this Act to supply electricity"”. Hi s Honour thought
that, because the clanp canme wthin the definition of
"electrical installation" it could not be an electric |line
of an Electricity Authority. We think the converse is the
case; that, by reason of the above exclusion, because the
clanp was an electric line of an Electricity Authority it

could not be an electrical installation.

Because the clanp was a line, and for that matter a work, of
the respondent, it had a statutory obligation to maintain
it. Consequently it was liable to the appellant for its

failure to do so.

There was, we think, an additional reason, upon the
construction of the regulations wunder the Act, why the
respondent was liable for failure to maintain the clanp.

Regul ati on 28 provides:
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"(1) An Electricity Authority shall ensure that -
(bj | ow voltage overhead service lines are
effectively and continuously insulated
from the consunmer's termnals to a point
on the service line which is at |[east

1.5m away fromthe outer extremty of the
bui l ding or structure.”

The term "consuner's termnals" is defined to nmean "the
point at which a consuner's electrical installation is
connected to service lines" and "service |line" is defined to
mean "an electric line, including a connection to a service
fuse, servicing a consuner's premses from the point of
supply on the Electricity Authority's wundertaking to the
consuner's termnals". It may be assuned that the 1line
whi ch was connected by the clanp to the respondent's service
line was an electrical installation and that the point of
connection at the <clamp was therefore the "consuner's
term nal s". If his Honour's decision was correct, then the
obligation of the electricity authority was to comence the
effective and continuous insulation from but not including
the clanp to a point on the service line at |east 1.5m away,
| eaving the point of connection exposed. That cannot be a
sensible construction of regulation 28(b). Properly
construed, it requires the effective and continuous
insulation from and including the consuner's termnals to a
point 1.5m away from the outer extremty of the building or

structure.

The respondent, as well as relying wupon his Honour's

construction, also relied on regulation 31(2) which, anongst
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other things, provided that a consuner shall provi de
suitable means for the connection of his electrical
installation to the service |ine. Even if it is assuned
that this requires a consunmer such as the notel owner to
supply the clanp which provides the neans of connection,
this regulation can have no bearing upon the obligation of
mai nt enance which is inposed by ss. 129(d) and 260, and
regul ation 28(1)(b). It follows from what we have said that
the respondent's breach of statutory duty caused the
appellant's injuries. W turn now to the question of

contri butory negligence.

Al t hough his Honour found against the appellant for reasons
which we have stated, he nevertheless, quite properly,
proceeded to consider the questions of contributory
negli gence and danmages. He apportioned contribution agai nst
the appellant to the extent of 60 per cent, apparently
because he thought that the appellant was reckless in the
action of stretching up when he knew of, but did not advert
to, the presence of the wires. Neither party contested his
Honour's findings of fact on this question. However, the
appel lant said that neverthel ess what he did resulted from
mere inadvertence, rather than negligence, while the

respondent sought to uphold his Honour's apportionnent.

VWil st we think that what the appellant did constituted nore
than mere inadvertence, we think that the respondent should

bear by far the greater share of responsibility. It was its
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breach of statutory duty which created a situation of peri
whi ch could have been remedied by tinely nmaintenance. On
the other hand, the appellant's negligence in failing to
advert to the presence of the electricity l|lines when he
decided to ease his sore back was substantially |ess
serious. We would apportion negligence 80 per cent against

t he respondent and 20 per cent against the appell ant.

We would therefore allow the appeal, set aside the judgnent
below and in lieu give judgnent for the appellant in the sum
of $153, 090. 66, being the total of 80 per cent of
$182,488.32 together with $7,100 interest from 15 Septenber
1992 at 10 per cent. The appellant should have his costs of

t he appeal and of the proceedi ngs bel ow
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