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REASONS FOR DECISION
[1]

Mr and Mrs McMillan lived in a house they rented from Mr Bauer for about
three years. From time to time, Mr McMillan complained to Mr Bauer about
the condition of the house. Matters came to a head in October 2012.
Mr McMillan was tired of complaining but getting no action, so he told
Mr Bauer that he was going to take the issue further. Mr Bauer issued a
notice to leave without grounds on 8 October 2012. Mr McMillan issued a
notice to remedy breach on 10 October 2012.

[2]

Mr McMillan filed an urgent application in the Tribunal, asking for
emergency repairs, an order about the failure to comply with maintenance
obligations, and an order to set aside the notice to leave. Mr and Mrs
McMillan also claimed compensation and a rent reduction for loss of
amenity. The Tribunal found that Mr Bauer’s notice was retaliatory and set
it aside. The learned Adjudicator also ordered Mr Bauer pay Mr and Mrs
McMillan compensation of $2,600.

[3]

Mr Bauer wants to appeal the learned Adjudicator’s decision to give Mr and
Mrs McMillan compensation. He says that the learned Adjudicator did not
refer to the Residential Tenancies and Rooming Accommodation Act 2008
(Qld) (RTRA Act) in his reasons for decision. Mr Bauer says that the
learned Adjudicator failed to consider whether it is the tenant or the lessor
who has the obligation to keep the tenancy in good repair. Mr Bauer says
that the learned Adjudicator considered the wrong evidence, ignored
evidence or misinterpreted the evidence

[4]

Because this is an appeal from a decision of the Tribunal in its minor civil
disputes jurisdiction, leave is necessary. The question whether or not leave
to appeal should be granted is usually addressed according to established
principles. Is there a reasonably arguable case of error in the primary
decision?1 Is there a reasonable prospect that the applicant will obtain
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QUYD Pty Ltd v Marvass Pty Ltd [2009] 1 Qd R 41.
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substantive relief?2 Is leave necessary to correct a substantial injustice
caused by some error?3 Is there a question of general importance upon
which further argument, and a decision of the Appeals Tribunal, would be
to the public advantage?4
[5]

The Appeals Tribunal will not usually disturb findings of fact on appeal if the
evidence is capable of supporting the conclusions.5 An appellate tribunal
may interfere if the conclusion is ‘contrary to compelling inferences’ in the
case.6 As the High Court said in Fox v Percy:
In such circumstances, the appellate court is not relieved of its statutory
function by the fact the trial judge has, expressly or implicitly, reached a
conclusion influenced by an opinion concerning the credibility of witnesses.
In such a case, making all due allowances for the advantages available to
the trial judge, the appellate court must “not shrink from giving effect to” its
own conclusion.7

[6]

I do not propose to consider Mr Bauer’s submissions about the evidence in
any detail. There is a more fundamental error by the learned Adjudicator
which justifies leave to appeal being granted.

[7]

As I have already identified, Mr and Mrs McMillan filed an urgent
application on three grounds. The first was the issue of emergency repairs.
In an application about emergency repairs, the Tribunal may order (s 221):
that Mr Bauer carry out the repairs; that Mr and Mrs McMillan arrange for
the repairs to be carried out for an amount the Tribunal decides; and that
the lessor pay or reimburse the tenant for work the tenant has arranged.

[8]

Mr and Mrs McMillan did not do any repairs. They did not ask for
compensation for any repairs they did. They asked for orders that Mr Bauer
do repairs but the learned Adjudicator did not make that order. In an
application about emergency repairs, the Tribunal has no general power to
order compensation.

[9]

The second ground for Mr and Mrs McMillan’s urgent application was for
an order about Mr Bauer’s failure to comply with his maintenance
obligations (s 191). The Tribunal may order Mr Bauer to remedy the failure
but it has no power to order compensation.

[10]

The third ground for Mr and Mrs McMillan’ urgent application was to set
aside the notice to leave without ground (s 292). The Tribunal may set
aside the notice but it has no power to order compensation.
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[11]

The Tribunal’s power to order compensation for lack of amenity lies in
either s 94 or s 419. An application under either section is not an urgent
application. Therefore, the Tribunal may not consider the application unless
Mr and Mrs McMillan first made a dispute resolution request.8

[12]

The learned Adjudicator did not turn his mind to this issue. I note the advice
that Mr and Mrs McMillan did ask the Residential Tenancies Authority for
assistance and were advised to bring the dispute straight to the Tribunal.
Unfortunately, because the regime under the Act is prescriptive,9 and the
nature of the request to the RTA is not clear, leave to appeal should be
granted.

[13]

There is another reason to grant leave. Section 419(3) of the RTRA Act
provides that an application for compensation must be made within 6
months of a person becoming aware of a breach of the tenancy agreement.
On any view of the facts, Mr and Mrs McMillan were aware of the problems
with this house long before they issued their notice to remedy breach. The
Tribunal cannot simply restrict the amount of compensation to a six-month
period preceding the application. The learned Adjudicator had to consider
whether, in fact, the claim was valid. The claim was not valid because, as I
have identified, Mr and Mrs McMillan had known about the problems for
some time. Their claim for compensation must fail.

[14]

Leave to appeal should be granted and the appeal allowed. Paragraph 2 of
the decision dated 6 December 2012 should be set aside. Mr and Mrs
McMillan’s claim for compensation is dismissed.
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