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[1]

On 20 November 2012 Council approved an application for a development permit
by Trentham Holdings Pty Ltd (Trentham), granting a development permit for a
multi-unit dwelling, short-term accommodation, hotel and centre activities (shop,
office, restaurant), and a development for reconfiguration of a lot (18 lots into two

3
lots) subject to conditions in respect of Trentham’s land at 2-20 Reid Street, 735747 Stanley Street and 9 Hubert Street, Woolloongabba.

[2]

The subject land has a combined site area of 8,635m2. It is the material change of
use component of the proposal that is the focus of the appeal.

[3]

Presently as part of the site covering a number of lots on the corner of Stanley Street
and Reid Street is a locally listed Heritage Place, the Chalk Hotel. The intent of the
reconfiguring of a lot application is to separate the Chalk Hotel and adjoining
building along Stanley Street from the rest of the site, which is then intended to be
developed for a mixed use development. Proposed renovations to the Chalk Hotel
include removal of the modern extensions to the rear and refurbishment of the
adjoining commercial building.

[4]

The mixed use development involves three towers. The two towers (towers 1 and
3) facing Reid Street, are situated on a podium which contains car parking,
non-residential uses and residential units. Tower 2 facing Hubert Street does not
have an extensive podium form (compared to the two towers facing Reid Street) but
is linked to the podium level retail and pedestrian plaza associated with these
towers. It has units and car parking at podium level facing Hubert Street and does
not contain non-residential uses at that frontage. All three towers are proposed to
contain a mixture of residential uses (a mixture of short or long-term
accommodation).

[5]

In the form approved by Council, tower 1 is proposed to be 20 storeys in height and
is located directly south of the Chalk Hotel with frontage and vehicular access to
Reid Street. Tower 2 is proposed to be 18 storeys tall and is located east of tower 1
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with frontage and vehicular access to Hubert Street, but with the basement linked to
that under tower 3, which is accessed from Reid Street. Tower 3 is proposed to be
12 storeys tall and is immediately south of tower 1 and shares the Reid Street
frontage, although with a separate vehicle entrance.

[6]

Other important matters to be noted in relation to the proposed development are
that:
(a)

At ground level of the mixed use development, there is a proposed
publicly accessible pedestrian path which links Reid and Hubert
Streets;

(b)

The total GFA of the development is 31,961m2:

1,270m2 non-

residential GFA (retail and commercial components); 1,687m2 GFA
for the Chalk Hotel; and 29,003m2 for residential units;
(c)

The residential units consist of 420 one bedroom units and 47 two
bedroom units;

(d)

A total of 571 car parking spaces are proposed, along with 550
bicycle spaces; and

(e)

[7]

The plot ratio of the development is approximately 3.7.

The subject land is predominantly within the Multi-Purpose Centre – MP2 (Major
Centre) designation in the Brisbane City Plan 2000 (the Planning Scheme).
However a part of the subject land including the Chalk Hotel with frontage to Reid
Street and Stanley Street is within the Multi-Purpose Centre – MP3 (Suburban
Centre) designation.
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[8]

At present the site is being used as the Chalk Hotel and car park, a number of
commercial buildings, and four detached dwellings. Surrounding land uses abutting
the development south are detached houses, abutting the development south-east are
multi-unit dwellings and abutting the development north-east is an office and shop.

[9]

The proposal was impact assessable and attracted 199 submissions. Nine were in
support and 190 against. 177 of the adverse submissions were based on a template.

[10]

On 25 January 2013 a number of the submitters lodged an appeal to this Court. An
Amended Notice of Appeal was filed on 22 February 2013. A number of the
appellant submitters have withdrawn from the proceedings, leaving only one,
Mr Robert Friend, as an active participant.

[11]

The subject land is located in the Urban Footprint of the South-East Queensland
Regional Plan 2009-2031. While the Regional Plan has no requirements specific to
the site or proposal, it does, as a general principle, encourage infill development and
urban consolidation in the Urban Footprint. Further, it identifies the subject land as
being within a Major Activity Node. In response to the forecast of sustained high
levels of population growth for Brisbane, the Plan envisages uplift in development
intensity in inner city areas and along major corridors. The SEQ Regional Plan
relies on the Local Authority Planning Schemes to implement these higher level
objectives.

[12]

Recognising that there is dispute as to its relevance, the joint expert reports from the
town planners refer in some detail to a 10 ha site in Woolloongabba which is
directly opposite the site across Stanley Street to the north which is under the
control of the State Government. This site was declared as the Woolloongabba
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Urban Development Area by a Regulation by the then Minister for Infrastructure
and Planning on 23 April 2010 pursuant to the Urban Land Development Act 2007.
The Urban Land Development Act 2007 has been repealed and replaced by the
Economic Development Act 2012. The Woolloongabba Urban Development Area
has now become the Woolloongabba Priority Development Area (the PDA) without
any changes to the boundaries. A development scheme for the PDA was approved
by the State Government on 15 April 2011 to facilitate the land’s development.
There is dispute between the planners as to the relevance of the PDA in the
assessment of the proposal here.

[13]

The subject land is mapped as being within the Residential Neighbourhoods
Element of the Strategic Plan within the Planning Scheme.

This broad-brush

mapping generally correlates with Area designations, and in the case of Residential
Neighbourhoods these include only Convenience (MP4) and Suburban (MP3)
Centres. The City Plan includes the subject land for the most part in the MP2 area
designation with a strip along Stanley Street within the MP3 area.

[14]

The proposed activities fall under the wider definition of “Centre Activities” which
includes a range of uses (including residential, commercial, retailing and
community uses among others) specifically envisaged and considered appropriate to
occur in Centres.

[15]

The primary assessment Code in this case (and that which sets the level of
assessment) is the Woolloongabba Centre Neighbourhood Plan (the Neighbourhood
Plan), which was adopted as part of the Planning Scheme in March 2009. The
subject land falls within the Ipswich Road and Stanley Street Corridor Precinct
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within the Neighbourhood Plan.

Centre activities in the Precinct under the

Neighbourhood Plan are identified as being subject to impact assessment and as
being “Generally Appropriate” where involving building work and greater than
eight storeys on sites greater than 8,000m2.

However where Centre Activity

proposals do not comply with the Acceptable Solutions for building height and plot
ratio, as is the case with the proposed development, the development is identified as
“Generally Inappropriate”. There is dispute as to the proper construction of these
and other provisions of the Neighbourhood Plan.

[16]

The Stanley Street and Ipswich Road Precinct, has as part of its Intent, a stated
intention for six to eight storey development and also envisages a sliding scale of
development intensity under which larger lot sizes are able to take advantage of
greater yields. There is a clear tension in this part of the Plan to which later
reference will be made. As part of Trentham’s case, it contends that the
Neighbourhood Plan has been overtaken by events to the extent that it fails to take
into consideration, the substantial land use, urban design and built form implications
associated with the PDA and subsequent adoption of the Development Scheme by
the State for that area , and internal inconsistencies, particularly in respect of
establishing the level of assessment when dealing with site area, height and gross
floor area , as well as failing to clearly document Council’s planning intentions in
relation to these issues. Mr Kay, the expert town planner who gave evidence on
behalf of Council, did not specifically agree with Mr Ovenden, the town planner for
Trentham, in the first joint expert report that the Neighbourhood Plan had been
overtaken by events; but by the time of the second joint expert report he had come
around to that point of view. In addition to the PDA, Mr Kay opines that the
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Kangaroo Point South Neighbourhood Plan promulgated after the Neighbourhood
Plan is also relevant to this issue.

[17]

The town planners met for a second time and produced a supplementary joint expert
report, essentially because the appellant was given leave to file a Further Amended
Notice of Appeal dated 15 August 2013 relating to two events which had occurred
after the commencement of the appeal.

On 7 July 2013 Council adopted a

Temporary Local Planning Instrument 01/13 (TLPI) which was gazetted on 8 July
2013, which the planners agree is designed to facilitate the protection of residential
buildings constructed prior to 1911.

The planners agree that there are three

buildings on the subject site that are identified as being subject to the TLPI, being
14, 16 and 18 Reid Street, Woolloongabba. I will refer to the terms of the TLPI
later in these reasons. The Further Amended Notice of Appeal dated 15 August
2013 asserts that the proposed development conflicts with, or has potential to
conflict with, the TLPI.

[18]

In addition, a further ground was added to the effect that it was appropriate for the
Court to give weight to the provision of the Council’s Draft City Plan which was on
public display between 9 May and 30 July 2013, particularly to the extent that those
provisions may provide an indication of the Council’s future planning intent for the
area covered by the Neighbourhood Plan.

[19]

The issues in dispute can be summarised as follows:
(a)

The appellant asserts conflict with provisions of the Planning
Scheme in respect of:
(i)

height and bulk of the proposed residential towers;
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(ii)

location of buildings and site layout;

(iii)

intended streetscape character and amenity, having regard to:

(iv)

(v)

A.

intended building form and design;

B.

the intended character of Hubert Street; and

C.

provisions relating to pre-1900 buildings;

adverse impacts on residential amenity as a result of:
A.

inadequate setback of the proposed towers;

B.

the location and height of the podium;

C.

overshadowing;

D.

overlooking and consequent impacts on privacy; and

E.

inadequate landscape buffering;

failure to provide a mix of commercial and residential uses in
dwelling choice; and

(vi)

failure to provide an east-west traffic connection through the
site.

[20]

The appellant also asserts that Trentham has failed to establish that there will be no
adverse impacts on the street and road network, and that onsite traffic arrangements
are unacceptable, but acknowledges these are not grounds for refusal and could be
addressed by conditions.

[21]

The appellant also wishes to be heard, in the event that his appeal is dismissed, on
these conditions, particularly the provision of a Construction Management Plan,
staging plans, and further landscape plans to address issues relating to screening and
visual amenity impacts. This issue will be dealt with later in my reasons.
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[22]

Trentham’s primary position is that there is no conflict with the Planning Scheme;
in the alternative it asserts that any conflict can be overcome by grounds. Council is
strongly supportive of Trentham’s position.

The decision making framework

[23]

As the development application was lodged on 5 May 2011, it is the Sustainable
Planning Act 2009 (the SPA) that sets the statutory assessment regime against which
the development application is to be assessed. The appeal is by way hearing anew,
and the Court must decide the appeal based on the laws and policies applying when
the application was made, but may give weight to any new laws and policies the
Court considers appropriate: s 495(1), (2)(a) of the SPA. Trentham has the onus of
establishing that the appeal should be dismissed: s 493(2) of the SPA.

[24]

The court must assess the development application in accordance with s 314 of the
SPA which relevantly provides:
“314 Impact assessment—generally
(1)
(2)

This section applies to any part of the application requiring
impact assessment.
The assessment manager must assess the part of the
application against each of the following matters or things to
the extent the matter or thing is relevant to the
development—
…
(b)

the regional plan for a designated region, to the
extent it is not identified in the planning scheme as
being appropriately reflected in the planning scheme;

…
(e)
…

a temporary local planning instrument;
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(g)

a planning scheme;

…
(3)

[25]

In addition to the matters or things against which the
assessment manager must assess the application under
subsection (2), the assessment manager must assess the part
of the application having regard to the following—
(a)

the common material;

(b)

any development approval for, and any lawful use
of, premises the subject of the application or adjacent
premises;

(c)

any referral agency’s response for the application.”

The Court must decide the development application in accordance with ss 324 and
326 of the SPA. The Court’s decision must not conflict with a relevant instrument
(which relevantly in s 326(2) refers back to s 314(2)), unless there are sufficient
grounds to justify the decision, despite the conflict. “Grounds” are defined in
Schedule 3 of the SPA as “matters of public interest”, and do “not include the
personal circumstances of an applicant, owner or interested party”.

Although

decided in relation to a similarly worded provision in the now repealed Local
Government (Planning and Environment) Act 1990, the so termed designated three
step process mandated by the Court of Appeal in Weightman v Gold Coast City
Council [2003] 2 Qd. R 441 has been affirmed recently in Lockyer Valley Regional
Council v Westlink Pty Ltd (2012) 191 LGERA 452 although as the Court noted the
concept of “grounds” has a wider meaning than “planning grounds” which was the
term used in the earlier legislation.

Construction of Planning Schemes
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[26]

Construction of relevant instruments, and in this case predominantly the
Neighbourhood Plan, is at the heart of the dispute in this case, so it is timely to
restate principles of statutory construction applicable to Planning Schemes which
are applicable in this case. In setting out these principles, I have omitted citations as
these are set out in final submissions: see para [48] of Mr Houston’s submission:
(a)

They should be construed broadly rather than pedantically or
narrowly, and with a sensible, practical approach;

(b)

They should be construed as a whole;

(c)

They should be construed in a way which best achieves the apparent
purpose and objects;

(d)

As the Planning Scheme was prepared under the now repealed
Integrated Planning Act (the IPA), recognition should be given to the
proscription in that Act against prohibiting development;

(e)

Although Planning Schemes have the force of law, they are not
drawn with the precision of an Act of Parliament.

[27]

In this case, as I will demonstrate shortly, the Neighbourhood Plan is indeed not
drawn with the precision of an Act of Parliament. Even the appellant’s planner,
Mr Gaskell, seemed to accept that there were real internal inconsistencies although
it was only in his oral evidence in cross-examination that he seemed to reach this
conclusion. Where planning provisions are worded vaguely, or flexibly, and/or
where there are no clear or definitive criteria by which the Court can determine
whether there is conflict between a proposal and the Planning Scheme, a Court has
great width in the decision making process: Gracemere Surveys Pty Ltd v Peak
Downs Shire Council (2009) 175 LGERA 126 at [30].
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[28]

As Mr Job observed in his submission, much of the dispute in this appeal focussed
upon Codes; particularly the Neighbourhood Plan Code It is not a case where there
are substantial factual disputes.

[29]

The Codes in the Planning Scheme adopt a series of Performance Criteria and
Acceptable Solutions. Much of the dispute between the planners focussed on the
Performance Criteria and Acceptable Solutions in the Neighbourhood Plan Code
and in particular P4.1, which is set out below in these reasons.

[30]

It is well-established that in performance-based schemes such as this one, the
Acceptable Solutions do not prescribe limits, or to put it another way, are not
proscriptive of other solutions which may satisfy the outcomes contemplated by the
Performance Criteria. This approach to using Performance Criteria and Acceptable
Solutions in Codes in Planning Schemes such as this Planning Scheme is recognised
in Chapter 5.1.1.

[31]

In SDW Projects Pty Ltd v Gold Coast City Council [2007] Q.P.E.L.R. 24 at 30, in
relation to a similar “performance based” structure, Rackemann DCJ noted:
“The Performance Criteria are generally outcome focussed, while the
Acceptable Solutions indicate a ‘desirable’ way to ‘ensure’
compliance. The Acceptable Solutions however, are not the only
solutions. Performance Criteria generally ought not be interpreted as
requiring adoption of the Acceptable Solutions, or even as requiring
an alternative solution to be akin to the Acceptable Solution.
It is not legitimate to regard departure from the Acceptable Solution
as necessarily indicating non-compliance with the Code. In this
regard, acceptable solutions differ from development standards
which were often a feature of town planning schemes under the
former regime. Compliance with such standards was commonly
required unless a relaxation or dispensation was granted. Under the
performance based approach, the acceptance of an alternative
solution does not represent a ‘relaxation’ or a ‘dispensation’. It is
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another way of achieving compliance with the relevant Performance
Criterion.”
[32]

His Honour made statements of principle to similar effect in Main Beach Progress
Association Inc v Gold Coast City Council & Anor [2008] Q.P.E.L.R. 675 and in K
Page Main Beach Pty Ltd v Gold Coast City Council & Ors [2011] Q.P.E.L.R. 406
at 410.

[33]

Trentham, and to a lesser extent Council, are critical of the approach of Mr Gaskell
(town planner for the appellant) on the basis that he has adopted a pedantic,
impractical approach to discerning the meaning of relevant parts of the
Neighbourhood Plan, and has approached compliance with the Acceptable Solutions
in the Neighbourhood Plan as being of much greater importance than compliance
with Performance Criteria .

Some preliminary issues

[34]

As the appeal progressed, a number of disputed issues assumed less importance in
the appellant’s argument as identified by Mr Houston in his final submissions. I
will deal with some of those issues first.

A. The TLPI

[35]

The TLPI commenced on 8 May 2013 and will cease to have effect on 7 May 2014.
The planners correctly agreed at their second joint meeting, that the TLPI is
designed to protect residential buildings constructed prior to 1911, which would
include three buildings on the site at 14, 16 and 18 Reid Street.
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[36]

The purpose of the TLPI is stated to be to “provide for the assessment of the
removal or demolition of any residential building constructed prior to 1911”. It is
stated that that purpose will be achieved through two overall outcomes:
“

[37]

•

Development ensures the residential buildings constructed
prior to 1911 are protected and retained.
•
Development ensures that the removal of demolition of
residential buildings constructed prior to 1911 only occurs
when they are structurally unsound or not capable of being
made structurally sound.”

The TLPI goes on to state that it applies to assessing building work involving the
removal or demolition of residential buildings constructed prior to 1911 in relation
to particular identified lots.

The three houses on Reid Street proposed to be

removed as part of this development fall within the scope of the TLPI. Importantly,
however, the TLPI goes on to state that it “does not apply to residential buildings on
land to which a current approval applies which by the nature of such approval
permits the demolition of residential building/s to which the TLPI would otherwise
apply”.

[38]

On a proper construction of the TLPI, it does not apply to the subject development
as there is a Council “approval” in place which contemplates the removal of the
subject houses. While that approval is yet to take effect because of this appeal,
there is nonetheless an approval: s 339 of the SPA.

[39]

As Mr Job notes in his submission the reference to “current approval” in the TLPI
does not require that the approval has taken effect.

[40]

Mr Houston concedes that the TLPI should not be given such weight as to
effectively determine the appeal against Trentham.

16
[41]

On a proper construction of the TLPI and having regard to the uncontested evidence
of Mr McDonald (heritage expert for Trentham), I am satisfied that the TLPI should
be given no weight in the assessment process.

B. Heritage Issues

[42]

This issue relates to a disputed issue dealing with the same three buildings which on
the basis of Mr McDonald’s research were all built prior to 1900. The issue raised
by the appellant but not actually pursued, was that demolition or removal of these
three buildings conflicts with Performance Criteria P1 in the Residential Design –
High Density Code. P1 is certainly in mandatory terms:
“Buildings built prior to 1900 must be retained (whether in a
Demolition Control Precinct or not).”

[43]

This highly proscriptive approach is not supported by the Purpose Provisions of the
Code and, as Mr McDonald noted, is unusual in the Planning Scheme as it
(inconsistently with the Scheme read as a whole) does not permit of a performance
based assessment. As he points out, the Demolition Code in the Planning Scheme
which, in performance criteria P7 deals specifically with pre 1900 buildings in the
context of the Code’s overall purpose to control building removal and development,
allows for the performance based test of the building’s structural soundness to be
considered.

[44]

I agree with Mr McDonald that on a proper reading of the Code, and particularly its
stated objects, no planning conflict with the Code can be said to arise. There was
never any issue about impacts on the heritage listed Chalk Hotel; nor is any
argument advanced that there is conflict with the Planning Scheme in relation to the
other heritage places on an adjacent site (see Fig 1, p 3, Ex 6).
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C. The height of towers 2 and 3

[45]

This is a preliminary issue of fact.

As noted earlier, Council approved the

development on the basis that tower 2 was 18 storeys and tower 3 was 12 storeys.
Based on Mr Gaskell’s evidence, the appellant’s position at the start of the appeal,
was that tower 2 was in fact 20 storeys and tower 3, 13 storeys. The relevant
definitions in City Plan are as follows:
“‘Storey’ is defined as being:
‘a space within a building which is situated between one floor level
and the floor level next above it and commencing at ground level, or
if there is no floor level above, the ceiling or roof above, but not a
space that contains only:

A lift shaft, stairway or meeting room, or

A bathroom, shower room, laundry, water closet or other
sanitary compartment;

A combination of the above.
For the purposes of this definition a mezzanine is a storey’.”
[46]

“Ground level” is defined in the Planning Scheme to mean:
“… the level of the land at the time the original estate was
subdivided, and the roads through the estate created, as determined
by a licensed cadastral surveyor using best evidence.
Best evidence should be based on the most appropriate of the
following sources:
- ‘as constructed’ plans lodged with the Council at the time of
subdivision and held by Council’s planning custodian; or
- surveyed spot levels from Council’s sewer maps (BCC
Department of Works Detailed Plan).
…”

[47]

Quite late in the piece, Trentham obtained and supplied to the other parties a copy
of the 1923 sewerage plans for the area (pp 55-56, Ex 1) which do show that the
natural ground level for the land abutting Hubert Street on which tower 2 is located,
was substantially higher in 1923 than that which can be seen on the site today. On
inspection it was readily apparent that that part of the site that addresses Hubert
Street has been the subject of substantial excavation to create what is the apparent

18
ground level today. I agree with Trentham that when these facts are taken into
account, it is apparent that the lower two levels marked as B1 and B2 on the plans
for tower 2 are in fact below the ground level as that term is defined in the Planning
Scheme.

[48]

Mr Gaskell asserts that tower 3 is 13 storeys, either because of the roof structures
that are intended to cover services, or because a very small part of the level
“Basement 2” appears to be above ground level in the plan. The roof structure is
clearly not “within a building” and does not satisfy the definition of “storey” in the
Planning Scheme. I also agree that the definition of “storey” cannot be construed to
cover a small gap or void that potentially exists between ground level and the top of
Basement 2.

[49]

Mr Gaskell still appeared to defend his interpretation in cross-examination despite
having access to the sewerage plans and revisiting the site. I do not accept his
evidence. Mr Job supports what is the correct conclusion and that is that tower 2 on
the plans is 18 storeys and tower 3 is 12 storeys. Mr Houston does not contend
otherwise in his final submission.

Mr Gaskell’s evidence

[50]

A spirited attack was made on Mr Gaskell’s credibility and reliability on the basis of
an alleged lack of impartiality. If made out, the suggestions would potentially
undermine the integrity of the performance of his duty under the PEC rules. If the
Court concluded that he was not fully objective, this would seriously undermine the
weight to be given to his opinion.
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[51]

Late in cross-examination of Mr Gaskell, Mr Gore QC established a number of
facts:
(a)

Until 2010 Mr Gaskell and his wife had lived since 1995 in
Woolloongabba Hill which is part of the Neighbourhood Plan area
and which overlooks the site and from where most of the adverse
submitters come from (see Ex 20);

(b)

Mr Gaskell’s wife is an equal shareholder in his town planning
business;

(c)

His business operates from Catherine Street in Woolloongabba;

(d)

His wife made an adverse submission;

(e)

He gave his wife advice as to the contents of the submission;

(f)

Her submission at p 371 of Ex 20 can clearly be seen to be in very
similar terms to the appellant’s submission at p 321. In fact the last
three paragraphs are identical;

(g)

He had informed the appellant’s solicitors that his wife was a
submitter but had not disclosed that to anyone else.

[52]

It is not clear from the evidence whether he disclosed to the lawyers his role in
assisting his wife to prepare her submission in relation to town planning issues.

[53]

He agreed with Mr Gore that it would have been prudent to disclose his wife’s
involvement to the other parties. It is not suggested that Mr Gaskell deliberately
failed to disclose these details. It would have been relatively simple to work out (as
Mr Gore’s instructors did), that his wife was a submitter.
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[54]

The argument is that for these reasons, and for two other reasons, his evidence
should be given little weight as he has not been objective and he has in effect
become wedded inappropriately to his client’s case.

[55]

The argument is articulated as follows in Trentham’s closing submission:
“101. First, Mr Gaskell did not in truth present as a balanced and
objective witness. On the contrary he adopted positions
which were at the extreme end of various spectra in the case:
(a)

Although the height of the towers (particularly
towers 1 and 2) as described in the Council’s
approval was to be a major issue in any event, he
sought to portray two of the towers as being even
higher (in number of storeys); for one of the towers
(tower 2) he maintained that position in oral
evidence, despite the assistance the developer’s case
obviously got from the 1923 sewerage plans, and the
City Plan definitions of ‘storey’ and ‘ground level’;
for the other tower (tower 3) he relied only upon a
void in basement 1, but there was no reference to
that consideration in the first JER (only reference to
the prospect that the roof structures on tower 3 may
comprise an additional storey);

(b)

He asserted conflict with nearly every provision in
the Woolloongabba Centre Neighbourhood Plan that
had any possible application to the development, as
well as conflict with many provisions in three other
elements of City Plan;

(c)

He maintained that two substantial planning
instruments (the WUDA Development Scheme and
the Kangaroo Point South Neighbourhood Plan)
were irrelevant to an assessment of the subject
application;

(d)

Despite the long (if anything, overly long) list of
‘grounds’ identified by others, Mr Gaskell was at
pains seek to prove that not one of them qualified as
a sufficient ground;

(e)

Although the other two planners identified, and were
influenced by, inconsistencies and poor drafting
appearing
in
the
Woolloongabba
Centre
Neighbourhood Plan, Mr Gaskell had remained
silent on these issues in his written reporting, and his
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views about the matter started to emerge in his oral
evidence.
102. The further reason why the concern is heightened is the fact
that there were two other experienced planners who gave
evidence contrary to that of Mr Gaskell on the very wide
range of technical issues that Mr Gaskell had raised in
opposition to the development. For the sake of emphasis, the
position would be different if Mr Gaskell’s evidence was
supported by another expert, or not contradicted by another
expert, or if there were large areas of common ground
between the various experts; rather, the fact that Mr Gaskell’s
evidence is contrary to the weight of the evidence (using the
traditional expression) tends to reinforce the possibility that he
has not approached the issues in the appeal in a truly
independent way.”
[56]

Firstly, I agree with Mr Gaskell that it would have been prudent to disclose to the
other parties the fact that his wife was a submitter. He should also have disclosed
that he played some part in advising her as to the contents of the submission. It
would have also been prudent for the appellant’s solicitors to notify the other parties
of their knowledge of these matters.

[57]

Mr Gaskell certainly presented as a witness with strong opinions to the effect that
the proposal should not be approved. It is a very big step to then say, therefore,
because of the personal matters, he has not been impartial. The fact that two other
planners disagree with most of his evidence is not supportive of Trentham’s
argument. It is very common for town planners to disagree strongly about what
particular Planning Scheme provisions mean, or which apply. It does not follow
that they are biased. It is often the case (as is the case here) that the critical
assessment instrument, the Neighbourhood Plan, is pregnant with inconsistencies
and anomalies.
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[58]

In his evidence Mr Gaskell did not present in any way as a zealot; nor did he exhibit
frustration and irritation such as that exhibited by Mr Kay when being gently crossexamined by Mr Houston.

[59]

I am not prepared to find that his evidence lacks objectivity. As will be seen from
my reasons following, I disagree with many of his opinions, but surely that occurs
in most appeals of this kind.

The Neighbourhood Plan

[60]

It is important to approach the Neighbourhood Plan on the understanding that as this
proposal is Impact Assessable it is to be assessed against the whole of the Planning
Scheme to the extent to which other provisions are relevant.

[61]

Trentham asserts that the Neighbourhood Plan contains a number of significant
anomalies and inconsistencies, a number of which have been repeated in the Draft
City Plan to which reference will later be made.

The centrality of the

Neighbourhood Plan to the assessment process here is demonstrated clearly by both
references in the Planning Scheme generally to Local Plans (which are synonymous
with Neighbourhood Plans), and in the Introduction to the Neighbourhood Plan
itself.

[62]

In the Introduction, after referring to the Plan containing “additional planning
requirements” it is stated:
“Where it (i.e. the Neighbourhood Plan) conflicts with the
requirements of the City Plan (it) prevails.”
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[63]

This predominance is reflected in similar terminology in S 1-1 of the Planning
Scheme – using a Local Plan in the introduction to the Local Plan Provisions in Ch
4, p 3 of the Planning Scheme.

[64]

This does not mean that if on a proper construction of the Planning Scheme as a
whole, consistent statements in the South East Regional Plan (SERP), the PDA (to
the extent to which it is relevant), and the higher order provisions of the Planning
Scheme itself are not relevant if (as one would expect) there can be found a logical
connection between Planning Intent in the Neighbourhood Plan and these other
instruments. This would follow if it was found that these higher order provisions do
not conflict with the Neighbourhood Plan itself, and if, as Trentham contends, the
Neighbourhood Plan contains relevant drafting anomalies. It is not necessary for
me to set out all these higher order provisions. They are not contentious and were
referred to by Mr Gore in his opening.

The Planning Intents are necessarily

couched in general terms but a number of themes are replicated.

Brisbane’s

population growth with required increased employment and residential growth will
be achieved through renewal in areas in and around the CBD is an important focus.
Emphasis is also placed on High Density Residential Development being located in
Major Centres (MP2) “to capitalise on Public Transport Infrastructure
Developments”.

[65]

The Scheme promulgated for the PDA describes it as “a highly visible inner city
location only two kilometres from the CBD”. It refers to it being a gateway site into
the city connecting Kangaroo Point South and Woolloongabba communities. If, as
a matter of proper construction, the Neighbourhood Plan can be read as connecting
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with, and complimenting such statements of planning intent, then it would be
difficult to regard it as irrelevant, as Mr Gaskell does in his approach.

[66]

Special reference is made in the Planning Scheme to Local Plans for older suburbs
such as Woolloongabba at p 7, Ch 4, Vol 1 of the Planning Scheme.

Because of its centrality the assessment process, I will set out those parts of the
Neighbourhood Plan that are relevant:
Woolloongabba Centre
Neighbourhood Plan
1

Introduction

The Woolloongabba Centre Neighbourhood Plan is a Local
Plan under the City Plan. This plan contains specific
additional neighbourhood planning requirements.
Where it conflicts with the requirements of the City
Plan, the Woolloongabba Centre Neighbourhood Plan
prevails.
In using this Plan, refer to Section 1.1—Using a Local
Plan at the front of this chapter.

...
Development principles

Woolloongabba will be an inner–city community that
embraces design excellence and innovation in both the
private and public realm. It will be an urban community
with easy access to opportunities for living, working
and playing, providing affordable accommodation for
key workers. Renewal of Woolloongabba will focus on
promoting high density mixed use development that
takes advantage of its outstanding inner city location
and public transport, yet respects the history and identity
of the area.
Development will:
2.1

Establish a confident sense of place in Woolloongabba
through the delivery of a strong spatial framework
comprising a core and clearly defined development
corridors along the arterial roads.

2.2

Provide for an intensively developed core area
containing a mixed use character and a new central
civic space.
...

2.4

Provide a cross section of products to match
all household types and structures through the

Chapter4:LocalPlans

2

WoolloongabbaCentreNeighbourhoodPlan

[67]
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provision of a diverse product mix (i.e single units,
families, adaptable housing suitable for the elderly
and mobility impaired, key workers).
...
2.11 Provide height and density bonuses to encourage
amalgamation of large development sites that
better manage the amenity impacts of mixed use
development
2.12 Maintain views to buildings of cultural heritage
significance.
3

Precinct intents

...
3.1

Woolloongabba Core

...
In recognition of the Woolloongabba Core’s high level
of accessibility – the majority of the sites are within 400m
of the Woolloongabba Busway Station and are all within
800m – it is proposed that a minimum of 50% of the
floor space in the Core be for business purposes, with
the balance being residential.
To further boost Woolloongabba’s capacity to
become a transit orientated employment node of
City–wide significance, the scale of development in the
Woolloongabba Core is proposed to be substantially
greater than elsewhere in Woolloongabba. . . .
Taking the cue from existing and forthcoming
structures of considerable height, it is proposed that
building heights of up to 20 storeys be provided in the
Woolloongabba Core. . . .
Subject to this assessment, a 20 storey building will
be permitted in a podium and tower form, with an
expansive podium of up to 6 storeys complemented by
a slender tower element taking the building up to the
20 storey maximum height. It is anticipated that the
large podium floorplates will be attractive for business
purposes and the smaller tower floorplates ideal for
residential purposes, resulting in a 50–50 mix of uses
on each site developed.
Access to generous floorspace allowances and maximum
height permissible in the Woolloongabba Core will, with
only a few exceptions, rely on lot amalgamations.

...
3.3

Ipswich Road and Stanley Street Corridor

The relatively short length of the Ipswich Road
and Stanley Street Corridor, its proximity to the
Woolloongabba Busway Station and its proximity to
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the Woolloongabba Core support that the mix and
range of uses should be equal proportions of business
and residential with street front ground floor areas being
occupied by active uses.
Stanley Street is presently the most mixed part of
Woolloongabba. The retail strip along Stanley Street
is currently an active and attractive area. The scale and
historical form of the strip is worthy of protection and
any redevelopment should achieve a consistency of use
and built form to existing development.
To ensure maximum building efficiency and minimum
impact on adjoining housing, development intensity
will be determined on the basis of a sliding scale under
which larger lot sizes are able to take advantage of greater
yields. Maximum building heights of six and eight
storeys are proposed throughout the area depending
on the site area.
To protect the amenity of adjacent residential areas,
where development adjoins a residential area outside
the Neighbourhood Plan area, height and setback
restrictions apply.
...
4

Level of assessment

The following tables contain exceptions to the level
of assessment, overriding the levels of assessment in
Chapter 3.

...
4.3

Ipswich Road and Stanley Street Corridor

Self Assessment

Applicable Codes

1. Centre Activities where not involving building
work

Woolloongabba Centre Neighbourhood Plan Code,
Centre Amenity and Performance Code, Centre
Design Code, Residential Design—Medium Density
Code, Residential Design—High Density Code

Chapter4:LocalPlans

The trigger for assessment in the level of assessment
tables is material change of use and/or building work
(associated with a use or structure specified in the level
of assessment tables) unless otherwise specified.

WoolloongabbaCentreNeighbourhoodPlan

A preliminary approval may change the level of
assessment identified in these tables.
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Code Assessment

Applicable Codes

1. Centre Activities involving building work:
· complying with Acceptable Solutions for
building height and plot ratio
· complying with Acceptable Solutions for
building height and setbacks adjacent to
existing residential areas and streetscapes
· less than or equal to 8 storeys on sites greater
than 8,000m²

Woolloongabba Centre Neighbourhood Plan Code,
Centre Amenity and Performance Code, Centre
Design Code, Residential Design—Medium Density
Code, Residential Design—High Density Code

Impact Assessment

Relevant Codes

Generally inappropriate
1. Centre Activities where involving building
work and greater than 8 storeys on sites greater
than 8,000m²

Impact Assessment

Woolloongabba Centre Neighbourhood Plan Code,
Centre Amenity and Performance Code, Centre
Design Code, Residential Design—Medium Density
Code, Residential Design—High Density Code
Relevant Codes

Generally inappropriate
1. Centre Activities:
· cinema
· night club
· shop greater than 1,000m²
2.

Centre Activities where involving building
work:
· not complying with Acceptable Solutions for
building height and plot ratio(1)
· not complying with Acceptable Solutions
for building height and setbacks adjacent to
existing residential areas and streetscapes(2)

(1) Accceptable Solutions for height, plot ratio are contained in Tables 1 & 2 in the Woolloongabba Centre Neighbourhood PlanCode
(2) Accceptable Solutions for height and setbacks are contained in A15.1, A15.2 & A15.3 in the Woolloongabba Centre Neighbourhood Plan Code

5

Woolloongabba Centre Neighbourhood
Plan Code

This Code provides additional and/or alternative
Performance Criteria and Acceptable Solutions to the
generic Codes in Chapter 5. Where directly varying
with a Code in Chapter 5, the Performance Criteria
and Acceptable Solutions in this Neighbourhood Plan Code

take precedence. All remaining Performance
Criteria and Acceptable Solutions of the
Codes in Chapter 5 will continue to apply.
The purpose of this Code is to ensure development
in the Plan area is consistent with the
Development Principles and the Precinct
Intents of this Neighbourhood Plan.
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Performance Criteria

Acceptable Solutions

General within the Neighbourhood Plan Area
...
P3

Residential development provides housing
choice to meet a diverse range of community
needs by incorporating a mix of housing types,
sizes, tenures and housing affordability

A3

No acceptable solution is prescribed

Where within the Woolloongabba Core, Ipswich Road and Stanley Street Corridor, Logan Road
Corridor and Woolloongabba Hill Precincts
...
P4.1 Development must be of a height and scale that
signifies the core and establishes clearly defined
corridors and is appropriate to the role of the
Woolloongabba area in the Citywide context

A4.1

The maximum gross floor area complies with
Table 1—Maximum gross floor area

A4.2

The maximum building height complies
with Table 2—Maximum building height
OR Map A, whichever is less

...
Where within the Woolloongabba Core, Ipswich Road and Stanley Street Corridor and Logan
.Road
. . Corridor Precincts
P7

Ground floor uses must provide activated
frontages to create vibrant streetscapes thatassist
in providing passive surveillance opportunities
and increasing safety

A7.2

The ground floor of buildings is built to the side
boundary for a minimum distance of 10m from
the front property boundary, with the exception
of locations where there is a requirement for
provision of an overland flow path

...
Where within the Logan Road Corridor and Ipswich Road and Stanley Street Corridor Precincts
...
15 New development must protect the amenity of
adjacent residential uses and character of low
scale residential streetscapes

A15.1

A15.2

A15.3

Where a site adjoins a residential area not
located in the Neighbourhood Plan area,
building height is no more than:
·

2 storeys for a distance of 10m from the
common property boundary; AND

·

4 storeys for a distance of 10m to 20m
from that same boundary

Where a site fronts a local road fronted
by a residential area not located in the
Neighbourhood Plan area, building height is
no more than 2 storeys for a distance of 10m
from the front property boundary
Where a site is adjacent to a residential area
development is set back 3m from the side
and rear boundaries
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Perforance Criteria
...

Acceptable Solutions

P17 Development must contribute towards high
quality streetscape outcomes for key streets

P18 Towers on sites greater than 8,000m² must be
designed and sited to ensure the desired corridor
streetscape outcomes and ameliorate amenity
impacts on adjacent development

A17.1

Development is in accordance with Map B Woolloongabba Centre Streetscape
Requirements and Public Realm Improvements

A17.2

Development provides for street tree
planting, street furniture, lighting and
footpath and kerb treatment to a Council
approved standard

A18.1

A 10m wide set back is provided between
the tower and any street alignment
Any part of the building above 8 storeys
is setback from a side or rear boundary a
minimum of half the height of the building
at that point

A18.2

A18.3

Tower element has a maximum horizontal
dimension of 20m
Note: The terms “tower” and “podium” are used
to describe the acceptable three dimensional
form of development on large development sites.
However, the use of these terms does not
preclude other types of built form such as towers
sleeved by separate low scale development,
provided desired buildingheights, setbacks and

corridor streetscapes areachieved

...
Where for development within the Ipswich Road and Stanley Street Corridor Precinct
P20 New development is to provide for a mix of
business and residential uses

A20

Individual sites have:
· a maximum of 60% of the floor space
for non–residential centre activities
· a maximum of 60% of the floor space
for residential uses

Table 1—Maximum gross floor area
Precinct

Woolloongabba Core

Site Area

Maximum
gross floor
area

Applicable Design Codes

On sites less than 2,000m²

3.0 x site area

Residential Design—Medium Density
Residential Design—High Density
Centre Design
Centre Performance and Amenity

On sites greater than 2,000m²

6.0 x site area

Residential Design—High Density
Centre Design
Centre Performance and Amenity
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Table 1—Maximum gross floor area (cont..)
Precinct

Ipswich Road
and Stanley Street
Corridor and Logan
Road Corridor

Site Area

Maximum
gross floor
area

Applicable Design Codes

On sites 8,000m to 9,999m²

3.5 x site area

Residential Design—High Density
Centre Design
Centre Performance and Amenity

On sites greater than 10,000m²

4.0 x site area

Residential Design—High Density
Centre Design
Centre Performance and Amenity

Table 2—Maximum building height
Precinct

Site Area

Maximum Building Height

Woolloongabba Core

On sites greater than 2,000m²

20 storeys with a 3–6 storey podium

...
Ipswich Road
and Stanley Street
Corridor and Logan
Road Corridor

On sites 8,000m2 to 9,999m²

12 storeys with a 3–6 storey podium

On sites greater than 10,000m²

15 storeys with a 3–6 storey podium

Note: Where MP3 sites form part of a larger development parcel, they can be included in the
calculation of site area, plot ratio and building height under the Neighbourhood Plan
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The anomalies issue

[68]

The first clear anomaly occurs in 3.2 in the Precinct Intent for the Ipswich Road and
Stanley Street Corridor. As can be seen in Development Principle 2.11, there is
encouragement

to

amalgamate,

with

“height

and

density

bonuses”

as

encouragement to do so. This theme is taken up in the first sentence of the third
paragraph in 3.2, which is immediately followed by a proposed maximum building
heights of 6 and 8 storeys throughout the area (depending on the site area).

[69]

This in turn is incompatible with the Level of Assessment provisions for the
Precinct in 4.3. Reference has been made to these provisions earlier. Centre
Activities involving building work and greater than 8 storeys on sites greater than
8000m² (which applies to the subject proposal) are Impact Assessable and Generally
Appropriate. This directly conflicts with the natural meaning of the sentence in the
Precinct Intent to which reference is made above. Mr Gaskell, without really
dealing with this obvious anomaly, relies on the Impact Assessable Generally
Inappropriate Column as, in his opinion the proposal is caught by 2 in that Table.

[70]

This in turn takes one to the Neighbourhood Plan Code, the purpose of which is to
ensure development in the Plan Area is consistent with the Development Principles
and the Precinct Intents of this Neighbourhood Plan.

[71]

Much of the focus and debate is on the anomaly identified in what is obviously an
important provision P.4.1 and Acceptable Solutions A4.1 and A4.2 set out above. It
is immediately obvious, in relation to A4.2 that any proposal involving buildings
above 8 storeys could never comply with the Acceptable Solution.
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[72]

Table 2, specifically entitled “Maximum Building Height” provides that in this
Precinct for the area of development proposed, a maximum height of 12 storeys is
permitted; however Map A inconsistently provides for 6 – 8 storeys in height. Mr
Gaskell, in his assessment, effectively ignored this obvious anomaly.

[73]

Dispute among the planners can be resolved by construing the Plan as a whole in a
sensible, practical and purposive way. Given the significant inconsistency that
emerges in endeavouring to apply Acceptable Solution A4.2, this leads me to
conclude that having regard to the clear words in Development Principle 2.11, the
Impact Assessment Generally Appropriate section for the Precinct in the
Assessment Table, and in Table 2 – Maximum Building Height, the proposal is
Impact Assessable Generally Appropriate. In my view there is a clear strategy and
intent expressed in the words of the Neighbourhood Plan read as a whole, that
permits development involving up to 15 storeys, subject always to Impact
Assessment. I am fortified in this view, when regard is had to the proper approach
to performance based assessment, as is contemplated in this Planning Scheme, and
the role of Acceptable Solutions in that process to which reference is earlier made.
As Trentham notes in its final submission, it would not make sense to construe the
Plan in this regard in the way contended by Mr Gaskell because, if his view was
correct, even if the proposal complied with a relevant Performance Criteria it would
still be Generally Inappropriate Impact Assessable.

The relevance of the PDA

[74]

I am not persuaded that the provisions of the Neighbourhood Plan have been
overtaken by events in the sense contended for by Mr Ovenden and Mr Kay. It
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follows that it is unnecessary for me to deal with supplementary submissions
forwarded in relation to the draft South East Regional Plan. Having said that, it
would be extremely unusual, in a planning sense, if a planning area, in the same
suburb, separated only by Stanley Street from the area covered by the
Neighbourhood Plan, would not be relevant in assessing proposals in the
Neighbourhood Planning Area; particularly here, where height is such an important
issue in the appellant’s case. The Neighbourhood Plan contains provisions, and
important provisions in my view, that look out, as it were, to surrounding areas.
This makes perfect sense from a strategic planning point of view.

[75]

Mr Ovenden has prepared a useful Building Height Plan, which is at page 11 of
Exhibit 1, which shows the maximum building heights for the PDA area as
contemplated by its Scheme, the Woolloongabba Core, and the Precinct in which
the subject land is situated.

Mr Elliott’s montages prepared from various

viewpoints, which the Court visited during the site inspection, include bulk building
forms for the PDA site (in accordance with the height limits in the PDA scheme
which provide for up to 30 storeys) as contrasted with the development as proposed
on the site.

[76]

As I have indicated, there are references in the Neighbourhood Plan which place the
area in a City-wide context. P4.1 importantly refers to:
“Development … appropriate to the role of the Woolloongabba area
in the City-wide context.”

[77]

Some of the statements in the Neighbourhood Plan do seem to completely overlook
the existence of the PDA e.g. the Statement of Precinct Intent in the Woolloongabba
Core:

36
“To further boost Woolloongabba’s capacity to become a transit
orientated employment node of city wide significance, the scale of
development in the Woolloongabba Core is proposed to be
substantially greater than elsewhere in Woolloongabba.”
[78]

This statement ignores the reality that the Woolloongabba busway station is in the
PDA, and completely ignores the maximum building height provisions in the PDA
Scheme which is close by. It also ignores the clear planning intent to cite future very
significant public transport infrastructure in the PDU. In considering the relevance
of the PDA it would be quite wrong to restrict the meaning of the word
“Woolloongabba”, where it is used in the Neighbourhood Plan, to only the land in
the Neighbourhood Plan Area. Its ordinary meaning includes the PDA area, and as
Mr Job observes, it would be illogical to argue that the PDA does not form part of
the Woolloongabba area.

[79]

It is also relevant, because s 314(3)(b) of the SPA requires the Court to assess the
application having regard to “any lawful use … adjacent premises”. It can be
accepted that “adjacent” has a wider meaning than “adjoining” and can include
places that are nearby or close.

[80]

Mr Gaskell’s opinion to the effect that the separation between the Neighbourhood
Plan Area and the PDA by Stanley Street renders its consideration irrelevant, cannot
be accepted.

The issues

[81]

The architect, Mr Kowalski gave evidence which I accept that the proposed
development, if constructed, will be an attractive and interesting Mixed Use
Development. The appellant asserts conflict in relation to the actual proposed mix
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of commercial and residential uses which will be discussed later. The positive
architectural features of the proposal, involving features such as open space and a
pedestrian link between Reid and Hubert Streets are not challenged.

[82]

Apart from amenity issues, the main area of focus of the appellant’s case was on
issues of building height, bulk and scale.

[83]

Given my conclusions about the proper construction of various provisions of the
Neighbourhood Plan referred to earlier, and the relevance of the PDA, a number of
the appellant’s arguments fall away. Clearly Tower 3 complies and the issue of
height arises only in relation to Towers 1 and 2. To discern conflict, it is necessary
to consider the proper construction of P4.1. Clearly the proposal, in so far as it
concerns Towers 1 and 2, does not meet A4.2.

[84]

This occurs in a context in which I have construed the Neighbourhood Plan as not
being in conflict with the higher order provisions in the Planning Scheme, which
clearly encourage High Density development in sites such as this one because of
their outstanding strategic location.

[85]

P4.1 is applicable to proposed development within the Woolloongabba Core,
Ipswich Road and Stanley Street Corridor, Logan Road Corridor and
Woolloongabba Hill Precincts. The planners agree that the Performance Criteria
has three components. Development must be of a height and scale that:
“(a)

Signifies the Core;

(b)

Establishes clearly defined corridors; and

(c)

is appropriate to the role of the Woolloongabba area in the
City wide context.
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[86]

As a matter of construction, I would construe (a) as applying primarily to
development within the Core itself, where maximum building heights of 20 storeys
are permitted on sites greater than 2000 m2. In any event, on the basis of the
evidence of Mr Kowalski and the visual amenity evidence called by Trentham from
Mr Chenoweth, I comfortably conclude that the approval would not conflict with
this aspect of P4.1. This is particularly so when development in the PDA site is
considered.

[87]

In light of concessions made by Mr Gaskell in cross-examination that he was quite
comfortable in having differing heights to the north and south of Stanley Street,
Mr Houston has not pressed conflict with Criteria (b). The proposal clearly assists
in establishing a clearly defined corridor along Stanley Street by maintaining the
low profile of the heritage retail strip along Stanley Street, and by Tower 1 stepping
back from Stanley Street.

[88]

As to the third limb, my earlier findings are contrary to Mr Houston’s submission
(based on Mr Gaskell’s evidence), that the area referred to is confined to the area
covered by the Neighbourhood Plan.

Such an interpretation would be unduly

restrictive, contrary to commonsense, and contrary to the other principles of
interpretation referred to above.

[89]

Mr Houston did not pursue the appellant’s earlier contention that there was conflict
with P3 of the Centre Design Code. Given my interpretation of the Neighbourhood
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Plan, and to the requirement that other parts of the Scheme which conflict must
defer to the Neighbourhood Plan, there is no substance in this point.

[90]

Mr Gaskell made much of the partial Statement of Intent for the Precinct that
maximum building heights of 6-8 storeys are proposed throughout the area. I have
already referred to the clear inconsistency between this provision and other parts of
the Neighbourhood Plan itself. It would be wrong to focus restrictively on this
anomalous provision to determine planning conflict, in light of my overall
assessment, that on this issue, when construed as a whole, and in conjunction with
the higher order provisions to which earlier reference is made, there is no plain
conflict identified.

[91]

The issue of scale and bulk is really covered by the findings made above.
Mr Houston did not pursue these as separate issues indicative of conflict. Mr
Elliott’s photo montages do not suggest that the buildings will be of a bulk and scale
that will lead to conflict, particularly in light of the conclusions earlier about the
relevance of the PDA.

I accept Mr Chenoweth’s evidence that the proposed

development will have “little additional impact on people in Woolloongabba” where
it is accepted that even in the Precinct (on the interpretation I have favoured),
buildings of up to 15 storeys may be developed. This is more obvious when one
takes into account 20 storeys on much smaller sites in the Core, and up to 30 storeys
in the adjacent PDA. Mr Van Pelt, the visual amenity expert for the appellant, was
at a disadvantage (some may say it was an advantage), as he was giving evidence by
telephone from an exotic overseas location, and he had not seen or assessed impacts
in light of Mr Elliott’s photo montages. Nothing in his evidence causes me to doubt

40
Mr Chenoweth’s’ conclusions which are borne out by my interpretation of the
relevant provisions of the Neighbourhood Plan.

Streetscape character and amenity

[92]

These issues overlap. It is accepted that on the issue of amenity, the acceptability of
any impacts is heavily influenced by reasonable expectations.

Reasonable

expectations are informed by reference to the planning controls in place and which
are relevant to the assessment of a particular proposal. Mr Gaskell has fallen into
the legal error of focusing too much on Acceptable Solutions as informing his
opinion, and indeed the sincere views of a number of the lay witnesses as to the
appropriate level of amenity to be expected by a reasonable person, fall into the
same trap. My interpretation of the planning controls in this appeal does
significantly undermine Mr Gaskell’s opinions on this issue.

[93]

It is asserted that there is conflict with P15 of the Neighbourhood Plan set above.
Ultimately Mr Houston did not really pursue a number of themes raised in
Mr Gaskell’s evidence. In relation to this Performance Criteria, the first two
Acceptable Solutions A15.1 and A15.2 do not apply to the relevant residential uses
in Hubert Street and Hawthorn Street as these are not residential areas “not located
in the Neighbourhood Plan Area”. The proposed development does not adjoin a
residential area that is not in the area covered by the Neighbourhood Plan. The only
“residential area development” (A15.3) which is adjacent to the site, is the land to
the south fronting Hubert Street which has an MP2 designation. Mr Gaskell’s
opinion that area designation is to be ignored in construing A15.3 cannot be
accepted. There is no conflict with P15.
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[94]

The impacts on amenity (both tangible and intangible) are submitted to be most
significant on residents of Hawthorn Street to the south of the subject site, and on
residents of Hubert Street to the west.

[95]

In this regard, reasonable expectations are important in assessing impact. This is
not to doubt the sincerity and honesty of residents who are worried about impacts on
visual amenity and of overshadowing. The interpretation of the Planning Scheme
that I favour should lead to a reasonable expectation that buildings of up to
15 storeys could occur in the Precinct (excluding the heritage strip along Stanley
Street).

[96]

Overshadowing modelling has been undertaken by Trentham, including modelling
done at Mr Gaskell’s request. Mr Houston describes the comparison with the Code
compliant building shadowing modelling, and that generated by the proposal
modelling as “stark”.

There is no doubt that there will be adverse impacts

particularly on winter sun, but my interpretation of the shadow diagrams does not
lead me to conclude that the overshadowing is as significant as that. This is when it
is to be compared to overshadowing from a building of a height contemplated by the
Scheme. As the shadow modelling demonstrates, even a Code compliant building
will have more significant overshadowing impacts than the proposal which I accept
will be at different times of the day.

In my view, the overshadowing as

demonstrated in the modelling, having regard to reasonable expectations, is not such
as to constitute an unacceptable impact on amenity.

[97]

As Trentham observes in its final submission, the prospect that adjoining properties
may suffer shadow impacts simply goes hand in hand with living in areas abutting
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MP2 Centres in which, across the Planning Scheme, the more intense development
is anticipated and encouraged. Mr Job makes the point that overshadowing is not
referred to in the Neighbourhood Plan. I agree with him that this is to be expected
given the overall planning context in which this proposal is to be assessed. This is
not to say that this is not an aspect of amenity.

Failure to provide a mix of commercial use and residential uses and dwelling
choice

[98]

The appellant asserts conflict with P.3 and P.20 of the Neighbourhood Plan Code
which are set out above. In percentage terms the proposal comprises 9% nonresidential floor area and 91% for residential. Of the 467 units proposed, 420 are
one-bedroom and 47 are two-bedroom. Clearly one-bedroom units, in this highly
desirable location, are more affordable. A more detailed analysis of the proposal
reveals a mix of one-bedroom type units between villas, small and large, so a mix of
sizes within that one category. Although not heavily pressed, some conflict is still
asserted with P.20. For the reasons expressed above, it is the Performance Criteria
that needs to be satisfied. Although the Acceptable Solutions are not met, the
proposal does provide a mix of business and residential areas, and no plain conflict
is identified.

East west traffic connection through site

[99]

This is an issue that arises in Acceptable Solution A17.1 to P 17 of the
Neighbourhood Plan Code.

There is a reference to Map B which indicates a

“proposed vehicular linkage” through the middle of the block bound by Stanley,
Reid and Hawthorne Streets. The traffic engineers, Mr Camilleri (for Trentham)
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and Mr Beard (for Council), could see no apparent benefit from a traffic point of
view for the creation of such a link. Clearly such a link is not possible if the
proposal goes ahead. The link does not achieve any traffic benefit for the local
catchment, as it duplicates the east west link provided by Hawthorn and Stanley
Streets. Of course, the proposal provides an important pedestrian link, and is
designed to facilitate pedestrian traffic through the subject site. It would follow that
in this regard there is some minor conflict with the Code.

[100]

Other traffic issues were raised by the appellant but not pursued by Mr Houston as
being grounds for refusal. These are the issues referred to earlier. Trentham has
shown itself to be responsive to traffic concerns raised by Mr Beard in relation to
their Construction Management Plan. The appellant did not call a traffic expert.
There is no basis for refusal on traffic grounds, and no basis to delay approval to
give the appellant more time to contribute on this issue, such as occurred in Mackay
Shopping Centre Pty Ltd v Mackay Regional Council & Ors [2013] QPEC 29.

The Draft Planning Scheme

[101]

The Draft City Plan is in an advanced stage, with public consultation completed on
30 July 2013. The Neighbourhood Plan relevantly remains largely unchanged.
Given my approach, the relevant provisions of the Draft Plan, and in particular the
Neighbourhood Plan does not attract persuasive weight, in the sense that it would
cause me to take a different approach.

[102]

The Coty principle recognised by the Court of Appeal in Lewiac Pty Ltd v Gold
Coast City Council [1996] 2 Qd R 266 at 271 and Yu Feng Pty Ltd v Maroochy
Shire Council [2000] 1 Qd R 306 at 328, allows reference to be made to draft
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planning instruments in the assessment of development applications, especially
where they have “progressed a substantial distance along the statutory path to
gazettal”. As I have indicated, I consider that the provisions of the Draft Planning
Scheme, to the extent to which these would be relevant, have no implications for the
outcome of this appeal.

The relevance of Council’s support

[103]

Council approved the proposal and has actively supported it in the appeal. As his
Honour Judge Robin observed in the Mackay Shopping Centre case at paragraph
[44]:
“Although this appeal is a rehearing, in which the co-respondent
must establish before the court a case for approval of its proposal
(i.e. that the appeal should be dismissed), uninfluenced by the
Council’s favourable determination, the Council is the planning
authority, and its persistence in advocating strongly for the proposal
in the appeal is a fact that the court is entitled to take some notice of
in line with certain traditional utterances (Scurr v Brisbane City
Council (1973) 133 CLR 242, 257; Wingate Properties v Brisbane
City Council [2001] QPELR 272, [22], as might have been strong
Council opposition. A developer with Council support would
usually be in a better situation. Of course what counts in the end is
the persuasiveness of the Council’s case, from the standpoint of
assisting the developer to satisfy the onus the developer bears.”

[104]

In this case the support was even more emphatic.

It is not to the point, as

Mr Houston suggests, that apart from Mr Kay and Mr Beard, Council called no
other witnesses. To call one of its own involved planning officers is a practice
designed to attract criticism, and to call independent experts is conventional.

Conflict and Grounds
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[105]

It follows from my analysis above, that I am satisfied that no plain conflict with the
Planning Scheme can be identified, apart from a highly technical and minor conflict
with the Neighbourhood Planning Code. The conflict is of such a nature as to be
irrelevant. The appeal should be dismissed.

[106]

The position of Mr Ovenden was that if conflict existed, it was confined to the issue
of building height. For the reasons I have identified, such conflict, if it had been
established, would be minor having regard to the proposal clearly fulfilling clear
and recurring objectives of the City Plan which are taken up in the Neighbourhood
Plan, to which more detailed reference is made above.

[107]

The grounds identified by Trentham are extensive indeed and are set out in Exhibit
22 and are summarised in paragraph 137 of Mr Job’s submission:

[108]

“(a)

The fulfilment of the broad range of identified objectives of
the SEQRP, and the City Plan;

(b)

A strong need for the proposal as identified by Mr Norling;

(c)

The revitalisation of the heritage listed Chalk Hotel;

(d)

The activation of ground floor frontages and enhancement
of the local streetscape associated with the mixed use
development;

(e)

The positive contribution to the locality associated with the
cross-block pedestrian linkages and pedestrian spaces.”

The appellant did not call a needs expert to contradict Mr Norling’s evidence of a
strong need for the proposed development; in light of the increasing population,
rising median price for units, and the consistent quantum of unit sales in
Woolloongabba, indicating an underlying demand and persistent popularity of
residential units located in Woolloongabba. He noted that inner city living has
become increasingly attractive in Brisbane, as inner city suburbs are renewed, and

46
as residents continue to demand convenient access to employment and other
facilities.

[109]

The relevant effect of Mr Houston’s careful cross-examination by reference to
tables 5 and 6 of Exhibit 17 (Mr Norling’s report) was to establish that a smaller
proposal on the site would be supported by the trends referred to in the table; and
that Mr Norling did not consider the effect of any development in the PDA as
contributing to the future need for more residential accommodation. I think his
cross-examination does, to an extent, undermine the weight which the Court should
afford to Mr Norling’s opinion as to the extent of the need, but not his opinion that
there is a need now for a proposal of this kind.

[110]

This, along with the other grounds which could be said to be matters of public
interest, would have persuaded me that there were sufficient grounds to approve
notwithstanding conflict.

[111]
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The order of the court is that the appeal be dismissed.

