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[1]

MACKENZIE J: The successful applicant seeks indemnity costs in lieu of the
order pronounced for standard costs when judgment was delivered in this matter on
26 March 2004 ([2004] QSC 061). The facts of the proceeding are set out fully in
those reasons for judgment.

[2]

The application is founded upon cl 16.01 of the original contract, relevantly as
follows:
“(b)
The Lessee shall upon demand by the Lessor pay all
reasonable costs (as between Solicitor and client) and

2
expenses incurred by the Lessor in relation to any lawful
determination of this Lease the re-entry by the Lessor into
the demised premises the surrender of this Lease (including
any stamp duties and registration fees thereon) and the
granting or obtaining of any consents by the Lessor.”
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[3]

“Lease” is defined in the original agreement as the lease or tenancy that exists
between the lessor and lessee in relation to the premises (of whatever nature and
whether at law or in equity, as evidenced by the lease document).

[4]

The applicant submits that it is entitled under this clause to what it says is the
equivalent of solicitor and client costs in the present rules, indemnity costs. The
respondent submits that the clause does not govern the case since it falls within
none of the four categories in cl 16.01(b) which give rise to an entitlement to
solicitor and client costs.

[5]

The respondent’s argument is that cl 16.01(b) is concerned with determination of a
lease and associated steps. The present case is concerned not with that, but a claim,
which proved unsuccessful, that negotiations for a new lease had resulted in a
concluded agreement. The original lease had expired by effluxion of time.

[6]

As a matter of construction, I prefer the respondent’s version. The application for
indemnity costs is refused with costs on the standard basis. The order pronounced
on 26 March 2004 remains in force.

