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The plaintiff pay the first defendant’s costs of and
incidental to the proceeding on a standard basis to
be assessed or agreed.
The third defendant pay the plaintiff’s costs of and
incidental to the proceedings on a standard basis to
be assessed or agreed.
The third defendant reimburse the plaintiff for the
costs which the plaintiff pays to the first defendant
pursuant to Order 1 above.
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[1]

DALTON J: After delivering judgment in this matter I called for written
submissions as to costs. I now give my decision as to costs in the proceeding.

[2]

The plaintiff submits she should have her costs against the third defendant. It seems
to be right that costs should follow the event and I order that the third defendant pay
the plaintiff’s costs of and incidental to the proceeding against the third defendant
on a standard basis to be assessed or agreed.

[3]

The plaintiff also submitted that I should make a Sanderson order whereby the third
defendant is ordered to pay the first defendant’s costs. In Sharples v O’Shea1
Atkinson J restated the principle behind a Sanderson order:
“A Sanderson Order is appropriate when the joinder of two
defendants was reasonable and the conduct of the unsuccessful
defendant has been such as to make it fair to impose some liability
on it for the costs of the successful defendant.”

[4]

I cannot see that a Sanderson order is appropriate here. The plaintiff simply failed
to make her case against the first defendant and, as I expressed in my reasons for
judgment, even if the plaintiff had made out the facts she pleaded, I am not
convinced that the plaintiff would have been successful. In terms of the principle
discussed above, I cannot see that it was reasonable to join, or persist with the
proceeding against the first defendant when there was not a clear case against him.
It is true that the third defendant engaged in conduct which initially misled the
plaintiff into thinking that she was being represented by the first defendant.
However, I do not think that this conduct was such as to conceal the real facts
behind the matter so as to prevent the plaintiff’s lawyers making an informed choice
as to whether or not the plaintiff should sue, or persist in suing, the first defendant.
I therefore decline to make a Sanderson order.

[5]
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I will however make a Bullock order because the plaintiff’s taking proceedings
against the first defendant was a direct result of the plaintiff being under the false
impression, which the third defendant deliberately created in her, that the first
defendant was acting for her.

[6]

The plaintiff submits that if I do not make a Sanderson order I should make no order
as to costs as between the plaintiff and the first defendant. As explained in my
reasons for judgment, I do not think that the plaintiff proved the factual case she
pleaded, and have doubts whether even if she had, she would have succeeded
against the first defendant. I cannot see in these circumstances that there is any
reason to depart from the usual order that costs follow the event as between the
plaintiff and first defendant.

[7]

Therefore I make the following orders as to costs:
1. The plaintiff pay the first defendant’s costs of and incidental to the proceeding
on a standard basis to be assessed or agreed.
2. The third defendant pay the plaintiff’s costs of and incidental to the
proceedings on a standard basis to be assessed or agreed.
3. The third defendant reimburse the plaintiff for the costs which the plaintiff
pays to the first defendant pursuant to Order 1 above.

[1999] QSC 190, [8].

