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[1]

HEARING DATE:

On the papers

JUDGE:

Callaghan J

ORDER:

1. The costs of the application, of both the receiver and
liquidator, be paid from the assets of the Fund on an
indemnity basis.
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After delivering this decision on 28 August 2020, I invited written submissions on
the question of costs.

[2]

Both the receiver and the liquidator, whose relationship was discussed in my
decision,1 filed in accordance with my directions. The receiver took no issue with
the proposition that the costs of the liquidator should be paid from the assets of the
fund on an indemnity basis, and sought the same order for himself.

[3]

At the same time, the liquidator filed an affidavit which exhibited copies of
correspondence between him and the receiver. This exchange was enkindled by the
liquidator with a tendentious letter sent at midday on Sunday, 30 August 2020. It
challenged certain positions adopted by the receiver, and demanded explanations for
decisions made in the course of the litigation before Jackson J.

1

LM Investment Management Ltd (receiver apptd) (in liq) v Drake & Ors [2020] QSC 265 at [3].

3
[4]

I was troubled to learn how anything in this letter or those that followed could ever
have been thought relevant to the question of costs in this application. My concerns
were compounded when I read the submissions which accompanied the affidavit.
These said, simply:
“1. The liquidator and receiver agree as to the order that, subject to
the exercise of the Court’s discretion of course, the liquidator’s
costs be calculated on the indemnity basis and paid from the LM
First Mortgage Income Fund (Fund).
2. As for the applicant’s costs, the Liquidator takes a neutral
position.”

[5]

As is apparent, there was no need for such a submission to be supported by any
affidavit material, still less by anything resembling that which was filed.

[6]

Upon enquiry, I was informed that the affidavit was filed prior to the parties’
positions being reached. It is difficult to conjure any reason why the issues could
not have been approached in a different order. An apology was extended for the
“inconvenience”, but it required little thought, and only a hint of moderation, to
reach the position as expressed in the submissions of counsel.

[7]

In accordance with those submissions, I order that the costs of both the receiver and
the liquidator in this application be paid from the assets of the Fund on an indemnity
basis.

[8]

It should be clear, however, that nothing in the application required the production
of the affidavit of Stephen Charles Russell sworn 7 September 2020, nor of the
correspondence exhibited thereto.

Powered by TCPDF (www.tcpdf.org)

