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Introduction

[1]

The plaintiff, Mr Ronald Potter worked for the Gympie Regional Council (“the
Council”) since May 2008. In 2014 he was a manager at the Council in the Local
Laws Team. In mid-2014 issues were raised as to his performance as a manger
arising out of a 2013 internal survey of staff. Some three weeks after a meeting as to
his work performance he was suspended following a complaint being made by a
staff member which the Council determined should be investigated by an external
investigator. As a result of that investigation, Mr Potter was exonerated in relation to
allegations of serious misconduct, but some findings of lesser misconduct or poor
management were made. A further allegation was raised as a result of contact Mr
Potter made with an ex-employee of the Council after he was informed of the
investigation and given certain directions. Prior to Mr Potter being informed of the
outcome of the investigation he suffered work stress and anxiety and could not
return to work. Mr Potter claims that as a result of negligence of the Council in
dealing with work performance issues and suspending him from his employment he
has suffered a psychiatric injury. It is not disputed that Mr Potter has suffered a
psychiatric injury. However, the Council deny that the injury was the result of any
negligence of the Council. The Court must determine whether or not the Council is
liable in negligence for damages suffered as a result of Mr Potter suffering a
psychiatric injury.

The claim of Mr Potter fails principally because while Mr Potter has suffered a
significant psychiatric injury, the earliest date on which I have found that there was
a foreseeable risk that Mr Potter might suffer a psychiatric injury did not arise until
14 August 2014 or to frame it in terms that the parties have, it was not until 14
August 2014 that there was a not insignificant risk of psychiatric injury to Mr Potter
that the Council knew or ought to have known of. To the extent that a duty of care
arose after that date I am not satisfied that either it has been relevantly breached or
was causative of the psychiatric injury.

Outline of issues

[3]

The disputes between the parties are far and wide involving a number of legal and
factual issues. The principal issues for the Court to determine are':

(@)  Whether any meetings took place in 2014 prior to 30 June 2014 with Mr

Potter to discuss the results of a survey carried out of Council staff in late
2013;

(b)  What happened at the meeting of 30 June 2014;>
(c)  What happened at the meeting of 21 July 2014;

The summary is derived from the joint list of issues in dispute provided by the parties taking
account that the parties subsequently indicated that some issues no longer were required to be
determined. There are a number of subsidiary issues which I have not set out. Given findings I
have made it has not been necessary to address all issues.

There is a dispute as to whether the meeting occurred on 30 June 2014 or 1 July 2014.
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(d)  Whether allegations in relation to the meeting of 22 January 2015 in [16] of
the SOC are made out;

(e)  Whether there was ever a not insignificant risk of psychiatric injury to the
plaintiff that the defendant knew of, or ought reasonably to have known of;

(f)  If the Council owed a duty of care to Mr Potter to take reasonable care to
avoid a risk of Mr Potter suffering psychiatric harm what was the content of
any such duty in respect of:

(i)  The conduct of a meeting by Council employees on 30 June 2014

(i)  In the suspension of Mr Potter or giving a direction that the plaintiff
need not perform work on full pay on 21 July 2014;

(iii) The delivery of the investigation report to the Council on 9 or 11
August 2014;

(iv) providing adequate support during the suspension and investigation and
to keep Mr Potter informed of the progress of the investigation.

(g) Did the Council breach any duty of care as pleaded in [12], [13], [14] and
[15] of the SOC;

(h)  Did any breach of duty cause Mr Potter to suffer psychiatric harm;

(1)  Whether the plaintiff has proved that any breach of duty by the defendant was
a necessary condition of the injury suffered by the plaintiff;

(j)  If the suspension of Mr Potter’s employment had been lifted on or about 9
August 2014 and/or 11 August 2014 and/or if Mr Potter had been told of the
results of the Aitken Report on or about 9 August 2014 or 11 August 2014,
would Mr Potter have made a recovery from and/or improvement of any
psychiatric condition or symptoms which he suffered as at 9 August 2014;
and

(k)  What is the extent of any psychiatric injury suffered and, in particular:

(1)  What was the percentage of impairment resulting from the psychiatric
conditions suffered by Mr Potter;

(i)  What is the extent of the plaintiff’s likely special damages which will
be incurred in the future, as a result of his injury;

(ii1)) What is the quantification of the plaintiff’s past economic loss;

(iv) What is the impairment of the plaintiff’s earning capacity as a result of
his aforesaid psychiatric injuries and whether Mr Potter has any
residuary earning capacity; and

(v)  What is the general quantification of the plaintiff’s damages.
4]  In consideration of whether the defendant owed any duty of care to the plaintiff

there are a number of legal issues which are in dispute between the parties which
include::
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(a) Whether the principles of State of New South Wales v Paige (Paige)® and
Govier v Uniting Church in Australia Property Trust (Govier)* apply so as to
exclude a duty of care in relation to the conduct of the meeting on 30 June
2014 and/or the suspension of Mr Potter on 21 July 2014;

(b)  Whether the Council could lawfully suspend Mr Potter or direct him not to
attend work on 21 July 2014;

(c)  Whether certain Council procedures imposed a duty upon the Council or
bestowed a right upon Mr Potter; and

(d)  Whether the decision of Hayes & Ors v State of Queensland (Hayes)’ applies
to extend any duty of care to include a duty to provide adequate support to Mr
Potter by providing a support person, lifting the suspension post investigation
and keep him informed of the progress of the investigation. The defendant
contends that Hayes was wrongly decided at law, and reserves its position
given that this Court, of course, is bound by a Court of Appeal decision.
Given I am bound by the decision of Hayes, I will not address the arguments
raised in the defendant’s submissions as to why it was wrongly decided when
discussing the applicable legal principles.

Background Facts

People Involved

Mr Potter was born on 15 May 1971. Mr Potter was employed by the defendant, the
Council, since 2008.% In 2013 Mr Potter was working as the Coordinator for Local Laws
as well as the Local Disaster Coordinator.

The Director of Finance and Community Services Directorate was Craig Young. Mike
Hartley was the Director of Planning and Development until approximately one to two
months prior to June 2014.

In January 2014 Mr Potter’s role was split and he remained as Coordinator of Local
Laws. His immediate manager was lan Wolff who was the Manager of Environment and
Local Laws. Mark Stanton subsequently took over as Acting Director in about March
2014, in place of Mr Hartley.

The CEO of the Council in 2014 was Bernard Smith. Kylie McCrohon was the Manager
of People and Organisation Development (which, for convenience, I will refer to as HR).
Rowena Johnston was the Council Industrial Relations Officer.

Sharon Smith and a person to whom I will refer to as RS were Local Laws officers and
members of Mr Potter’s team. Some of the matters relevant to the present case relate to
the alleged disclosure of confidential information to RS, the disclosure of which the

[2002] NSWCA 235.

[2017] QCA 12.

[2017] 1 Qd R 337.

Although he was employed with a smaller Council, which became part of the wider Gympie
Regional Council, since 2003.

[= NV R NS %}
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Defendant submits could have prejudicial effect. I have therefore anonymised him for
the purpose of the judgement.’

Heather Kelly worked with Mr Potter in the Community Services Directorate and was
the Coordinator of Community Development and Facilities.

Michael Grant was a former director of Community Services until approximately 2013
and had the role of manager of Mr Potter. He and Mr Potter were also friends.

David Wilkinson is a solicitor who, in 2014, was working for Aitken Legal, the firm
engaged to carrying out an investigation of the complaints against Mr Potter.

To the extent the allegations relate to the conduct of Mr Smith, Mr Stanton, Ms
McCrohon or Mr Wolff there is not issue that the Council is vicariously liable for their
conduct.

Employment

Mr Potter was employed pursuant to a letter of 12 May 2008 as Coordinator Compliance
and Local Disaster Co-ordination Service in the Community Services Directorate of the
Council.

The pleading refers to the 12 May 2008 letter being the relevant letter setting out the
terms of employment, which was admitted by the Council. It was also one of the issues
identified in the issues not in dispute by the parties.® The letter dated 12 May 2008 was
not actually in evidence. Rather, the 2003 letter from the Cooloola Shire Council was
admitted.’

In the list of issues not in dispute, it was also admitted that from 2010 the entitlements of
the plaintiff in his employment were governed by the Local Government Industry Award
2010. Only the Enterprise Bargaining Agreement for the Cooloola Shire Council dated
2001,'% and the Queensland Local Government Officers” Award 1998,!! were the subject
of evidence.!?

I have therefore assumed that the Local Government Industry Award 2010 and the letter
dated 12 May 2008 do not contain any matters relevant to Mr Potter’s employment,
further to the matters that have been admitted.

Staff Survey 2013

An anonymous staff survey was undertaken by the defendant in late 2013,'3 directed at
the internal operations of each Directorate.

Subject to any further raising of this issue with the parties.

Paragraph 2A of the SOC.

Exhibit 2. Although the defendant referred to exhibit 2 as being the 2008 letter.

Exhibit 63.

Exhibit 3.

The Gympie Regional Council Certified Agreement 2018 was also placed in evidence (Exhibit
58).

Exhibit 29.
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It included a review of the performance of the staff members’ particular manager. Some
of the Local Laws staff which Mr Potter managed expressed some dissatisfaction with
middle management of the Local Laws team. Mr Potter was a part of middle
management. It was an anonymous survey, where staff merely ticked an appropriate box
in response to a particular question.

It is admitted that the team managed by the plaintiff did not score well in the survey.
There is some dispute, at least by Mr Potter, as to whether the dissatisfaction was
internal within the team or related to his management as well. It is likely it was a
combination of both. There were questions which potentially raised questions as to
management, where there was significant staff dissatisfaction.

Mr Potter gave some evidence as to the survey. Mr Potter stated that he was very busy
in his dual roles particularly after the floods in the Gympie area in 2011, 2012 and 2013.
His role was to co-ordinate all the local government bodies to make sure that they were
informed as to what was happening as a whole.

At the time of the survey, Mr Potter was managing two roles. He considered his time
was dominated by the disaster management role and he attributed the staff survey results
for the Local Laws team to reflect the fact that he had not been able to spend adequate
time managing that team. He suggested that view was supported by his then manager
Craig Young, with whom he informally discussed the survey results.

Mr Potter was dismissive of the relevance of the survey given the circumstances at the
time and the fact it was anonymously completed.

In January 2014, Mr Potter had a meeting with Mr Young and Mr Smith as a result of
which it was determined that his roles would be split and he would only undertake the
role of Coordinator of Local Laws. Mr Potter considered that was because the two roles
were too busy for him to continue in both roles. Mr Smith agreed that Mr Potter’s role in
disaster management was a busy one. Mr Smith could not recall the meeting, but
accepted that he could have had such a discussion. He did not recall any particular
issues with Mr Potter’s performance at the time the roles were split.

As a result of the restructure, lan Wolff became Mr Potter’s manager and Mike Hartley
became Mr Potter’s director.

Mr Wolff was not aware whether the decision to split Mr Potter’s role so that he only did
Local Laws, as opposed to disaster management, was in response to the survey. He
stated that such a decision would have been made at a higher level of management. Mr
Wolff did not recall any specific incidents that necessitated any discussion with Mr
Potter about his work performance after Mr Wolff took over his supervision in 2014,
prior to Mr Stanton commencing his role.

According to Mr Potter there were meetings between himself, Mr Wolff, Mr Young and
Mr Hartley about the restructure. He did not accept that there were any meetings about
survey results because, in his view, it was a non-issue.

There was evidence of internal staff issues in the Local Laws team in 2014, including
from Ms Kelly. According to Ms Kelly, some staff commented to her that they
considered that Mr Potter was treating staff differently. There was a lot of backstabbing
and infighting amongst the team observed by Ms Kelly. While Mr Potter did not accept
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there were any issues that arose in relation to his management, he did accept there were a
number of issues that arose between the staff itself, which he stated that he was trying to
address in 2014.

Meeting of 25 March 2014

The defendant allege that there were two meetings with Mr Potter in 2014 prior to the
meeting of 30 June 2014. Mr Potter disagreed.

Mr Potter could not recall a meeting on 25 March 2014 which discussed the survey with
Mr Wolff and Mr Hartley in Mr Hartley’s room. He stated there was a meeting which
included Mr Young, which discussed the transition of moving the Community Service
Directorate to the Planning and Development Directorate, but he could recall no
discussion about the survey at such a meeting. He could only recall a discussion with Mr
Young about ways to get the staff back on track.

Mr Potter could recall a meeting on 27 March 2014, which was the Regulatory Services
team meeting, which they called the team huddle. He said that it did not include a
discussion about future performance, but rather its purpose was to clear the air with the
staff. He recalled Mr Wolff was present at the meeting, as were other members of the
Local Laws area.

According to Mr Potter, the meeting on 27 March 2014 was to discuss with staff the
issues that existed in his team and to try and work out ways to move forward.

Mr Wolff was Mr Potter’s manager after the separation of Mr Potter’s roles when Mr
Potter continued in Local Laws and no longer continued with Disaster Management.
Mr Wolff gave evidence that he maintained a daily work diary. He referred to the diary
to refresh his memory. He had some recollection of the events in 2014, although it was
in some respects limited and he largely relied on his diary entries which recorded what
had occurred. I accepted the evidence he gave but noted that it had limitations.

Mr Wolff had a journal entry recording the meeting of 25 March 2014 where the
attendees were himself, Mr Hartley and Mr Potter. He did not recall anyone else being
present. His recollection was that the meeting took place in Mr Hartley’s room. He
stated that, to the best of his recollection, the meeting related to the 2013 organisational
survey results, particularly the results relating to the Local Laws area. Mr Wolff could
not recall the precise date when the survey would have been available to him but
considers it would have been after the organisational restructure which took place in
early 2014.

Mr Wolff’s recollection of the meeting on 25 March 2014 was that Mr Hartley raised the
results from the survey with Mr Potter and there was a general discussion surrounding
the results. He recalled that Mr Hartley advised Mr Potter to take some time and
consider what he would be proposing to address some of the issues raised within the
survey results. He could not recall a further meeting with Mr Hartley and Mr Potter to
discuss those results.

Mr Wolff accepted that in the meeting of 25 March 2014, when the results of the survey
were discussed, it could have been discussed that Mr Potter had had difficulty covering
two roles at the time of the survey.
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Mr Wolff recalled that the outcome of the meeting of 25 March 2014 was an
acknowledgement by Mr Potter that a change was necessary to potentially address some
of the results from the survey and that with not carrying out the role with Disaster
Management, Mr Potter’s focus could be upon the supervision of the Local Laws area.
He said Mr Hartley left it to Mr Potter to contemplate what he was going to do and how
he was going to address the issues.

Mr Wolff stated that he did not go down the path of using counselling forms with Mr
Potter.

I accept that a meeting occurred on 25 March 2014 between Mr Hartley, Mr Wolff and
Mr Potter. Although Mr Potter did not have a recollection of the meeting, the fact that
Mr Wolff was assisted by contemporaneous notes of the meeting in his diary supports
the fact that such a meeting occurred. The fact that Mr Potter agreed that the team
huddle on 27 March 2014 was to address issues that existed within his team gives some
support to the fact that the issue had been discussed at the 25 March 2014 meeting, as
does the contemporaneous reference to such a meeting having occurred in the letter of 30
June 2014. T accept Mr Wolff’s evidence that the meeting discussed the survey results
and that it was left to Mr Potter to consider how he was going to address issues arising
out of the staff survey. Mr Potter’s lack of recollection is explained not only due to the
effluxion of time but his regarding the staff survey as a “non-issue” at least from his
point of view. It was evident that Mr Potter did not regard the results as having any
legitimacy.

Mr Hartley was suspended in March 2014, following which Mark Stanton became the
Acting Director.

Meeting of 18 June 2014

Mr Potter did not recall a meeting taking place on 18 June 2014 with Mr Wolff and Mr
Stanton to discuss the results of the survey.

Mr Stanton recalled a meeting with Mr Wolff and Mr Potter to go through the results of
the survey, but not the date. Since the events of 2014, Mr Stanton had suffered a major
medical event which significantly impaired his memory.

Mr Wolff had made notes of such a meeting in his diary to which he referred. He
recollected that the meeting was to discuss the results of the survey.

On 18 June 2014, Mr Wolff had a journal entry of a meeting which was between Mr
Potter, Mr Stanton and himself. His recollection was that there was a discussion held in
the Planning Director’s office, that is Mr Stanton’s office, where Mr Stanton addressed
Mr Potter in relation to the results of the survey and discussed a plan to move forward
and address some of the issues that had been identified from the survey. He recalls that
the discussion points were to be put in writing by Mr Stanton and Mr Potter.

Mr Wolff agreed that the meeting of 18 June 2014 was convened because of concerns
Mr Stanton had with the staff survey. He could not recall that the meeting discussed
other aspects of Mr Potter’s work performance and stated that the meeting was
predominantly focused on the results of the survey. He did not consider it was a formal
meeting as to performance management of Mr Potter. That accords with the terms of the
letter of 30 June 2014.
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Mr Stanton could recall seeing the results of the survey carried out in 2013.'* He
guessed that he would have seen it in the first few months that he was at the Council. He
read the survey and recalled that there were issues in the Local Laws department that
needed to be addressed. Based on what he saw in the survey results, he considered he
should speak to Mr Potter about his work performance.

He stated that he had some recollection of the meeting on 18 June 2014 with Mr Wolff
and Mr Potter. He stated his recollection was that on 18 June 2014 they went through
some of the issues resulting from the survey which involved Mr Potter. He stated the
concerns generally related to the management of the team.

The fact that a meeting of 18 June 2014 occurred is also supported by the letter of 30
June 2014 from Mark Stanton to Mr Potter. The opening paragraph stated:

“I wish to confirm my advice to you at our meeting held 18 June 2014 with
lan Wolff, Manager Health and Environmental & Regulatory Services
concerning the results of the Organisational Survey in relation to the Local
Laws Branch which was a follow up to a meeting held in March 2014 with
yourself, Mike Hartley, Director - Planning and Development and Ian
Wolff.”13

I accept that a meeting occurred on 18 June 2014 between Mr Stanton, Mr Wolff and Mr
Potter which appeared to follow Mr Stanton’s taking over from Mr Hartley. I accept that
the meeting was to discuss the results of the survey and to develop a plan on how to
address some of the issues in the survey.

I do not accept, therefore, that the first meeting in 2014 to discuss the survey results was
the meeting of 30 June 2014.1

Meeting of 30 June 2014

Mr Potter did recall the meeting of 30 June 2014 with Mr Wolff and Mr Stanton which
he was asked to attend. According to Mr Potter, the meeting came out of the blue and he
did not understand why they were seeking to do a performance review in relation to his
management as a result of the survey.

Mr Potter was only given a couple of hours’ notice for the meeting and was not told that
he could bring a support person with him to the meeting. He was not told in advance
what the meeting was about.

Mr Potter described the meeting as follows:

“I walk in to Mark Stanton’s office. Mr Wolff was to my left sitting at the
meeting table. Mr Stanton was at his desk as I walked in and I asked
“What’s this about?” And Mr Stanton stood up and had an envelope in his
hand and said as he was walking over, “I’'m going to performance manage
you, Ron.” And with his two fingers he threw the letter down in front of me,

Exhibit 29.

Exhibit 6.

Mr Wolff’s diary entry stated the meeting occurred on 1 July 2014 although the letter is dated
30 June 2014. Little turns on the date although I consider Mr Wolff’s entry in his diary is
more reliable.
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and then he sat down and he interlocked his fingers and crossed his legs, and
he said, “I’'m going on a fishing expedition,” if you will, “with the — with
your staff. I’m going to interview them individually to find out what’s
wrong with regards to your management.” And I — I didn’t know what to
say. I was — I didn’t think I was doing anything wrong. And the letter that
he gave to me outlined things that I’'m already doing anyway, and I couldn’t
understand why — what is different that I’'m doing already, and I couldn’t
understand that. And through that meeting, Mr Stanton said to me that he
can be my best friend or his — or his worst enemy. And I went, “Okay.” So I
didn’t know where I stood; whether he was coming after me, wanted to
manage me out. [ had no idea. I was just — I was just baffled to find out, you
know, what’s going on. What — what’s — what am I doing wrong? Because
up until Mr Stanton arrived, I was receiving accolades from the CEO, from
the mayor, saying good work that I’ve done and the way I’ve managed the
disasters and — so I couldn’t understand what was going on....”

Mr Potter stated that he was blown away by what Mr Stanton had said to him. Mr Potter
stated that Mr Stanton’s statement that he was going on a “fishing expedition” in regard
to Mr Potter’s management played over and over in his head and still does. He did not
read the letter that was provided to him, other than to glance over it. He stated that
neither Mr Wolff nor Mr Stanton went through the letter with him. He found the
environment very aggressive. He considered Mr Stanton was assertive and rigid. The
meeting left him feeling very threatened and confused.

Mr Potter had resolved to make his own investigations to find out what was wrong as a
result of the meeting. He stated that as a result of that meeting, he felt very upset,
threatened, confused and a bit angry because they were going to performance manage
him and did not follow due process. When he had performance managed a staff member
in the past, he had completed a counselling form and had to record how the performance
issue was going to be managed.!” Mr Potter felt the same way when he got home and
spoke to his wife and told her what Mark Stanton had said.

It is uncontentious that no counselling forms under the Disciplinary Action Procedure
were used in relation to Mr Potter.!8

Mr Potter was cross-examined about the meeting of 30 June 2014. While he reiterated
his evidence as to his recollection of what occurred, his answers were often not
responsive and were framed in terms of the wrong done to him, such as to emphasise the
effect of Mr Stanton’s behaviour upon him and his characterisation of Mr Stanton’s
conduct as bullying and intimidating and the fact that procedure was not followed, rather
than responding to the substance of what he was asked. Even though he accepted he had
complained about his staff to Mr Wolff, he did not consider it was appropriate for Mr
Stanton to engage in a process to find out what was wrong with his staff. While he
agreed that he himself had spoken about discontent and conflicts amongst his staff, he
rejected any suggestion that Mr Stanton had indicated to him on 30 June 2014 that he
was seeking to interview the staff in the Local Laws - “He wanted to interview to — he
was blaming me.” This was in contrast to his having agreed that he may have told Mr
Wilkinson that Mr Stanton was going on a “fishing expedition” to find out why there

Exhibit 5.
Exhibit 5.
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were factions in the Local Laws Team. Mr Potter accepted that the tape of the meeting
between Mr Potter and Mr Wilkinson demonstrated that when Mr Wilkinson stated that
he had been told Mr Stanton was interviewing staff one on one to see what was causing
the factions, Mr Potter had agreed and stated Mr Stanton was trying to get to the bottom
of the problem and to determine what the “boggle” was.!?

Mr Potter confirmed in cross-examination that he did not accept that there was any
reason to question his management.

Mr Potter stated he was confused about what to do as a result of the meeting. He
claimed that he could not speak to Mr Wolff as his line manager to clarify what was
required because he had been at the meeting and Mr Potter did not think he could trust
him and felt he was part of the problem.

Mr Potter stated that as this was the first time his management had ever been questioned,
it hit him like a freight train.

Mr Wolff gave evidence that on 1 July 2014 there was a meeting where the letter of 30
June 2014 was passed from Mr Stanton to Mr Potter. He could recall a general
discussion in relation to the letter, predominantly between Mr Stanton and Mr Potter. He
said he offered Mr Potter his full support to assist in achieving work expectations. His
recollection was the meeting ended fairly cordially. He believed Mr Stanton handed the
letter to Mr Potter. He had no recollection of Mr Stanton throwing a letter across the
table at Mr Potter. He considers that if that had occurred, he would have recollected it.
His recollection was that Mr Stanton was professional in his dealings. He could not
recall raised voices or inappropriate language. He could not recall other details of the
meeting.

While Mr Wolff agreed in cross-examination that he had to refer to his notes for the
purposes of accuracy, he did not recall Mr Stanton in the 30 June 2014 meeting, being
anything other than professional. He stated that he recalled being in the meeting and
agreed it occurred in Mr Stanton’s office. Mr Wolff agreed he was seated at the table
separate from Mr Stanton’s desk when Mr Potter entered. He could not recall that Mr
Stanton was seated at his work desk. He recalls that Mr Potter sat down at the table
where Mr Wolff was seated when he entered. He stated that he could not recall Mr
Stanton having the letter of 30 June 2014 at the meeting, nor could he recall in the level
of detail discussed in relation to the contents of the letter. He later clarified in re-
examination that there was a letter for the 30 June 2014 meeting, but not the 18 June
2014 meeting.

Mr Wolff could not recall Mr Stanton saying to Mr Potter that he was going to
performance manage him, that he was going on a “fishing expedition” with regards to
the management of the staff and was going to staff individually to find out about the
problems, nor could he recall Mr Stanton saying to Mr Potter “I can be your best friend
or your worst enemy”’. He stated that those words may have been used, but he could not
recall that level of detail.

T2-38-T2-39.



[67]

[68]

15

Mr Wolff disagreed that the meeting was a performance management type meeting.
Rather, he said it was a discussion regarding the results of an organisational survey as
they related to the Local Laws area.

Mr Wolff stated that Mr Potter was an extroverted and enthusiastic individual before he
was disciplined. He agreed that after Mr Potter was handed the letter of 30 June 2014,
his demeanour changed, such that he was potentially “down in the dumps”. Mr Wolff
agreed that Mr Potter’s concerns about his performance would have been a contributing
factor.

Mr Stanton could recall a meeting where he gave Mr Potter the letter of 30 June 2014.
He stated it would have been normal practice for Mr Potter to be requested to attend the
meeting. He agreed that the meeting occurred in his office, that Mr Wolff was sitting at
the informal table. He stated he was sitting at the table with him. He stated that it was
not his habit to have meetings with staff with him sitting at his desk. He accepted that
prior to the commencement of the meeting he could have gotten up from his desk and
walked over to the informal table. He stated that he would have been holding on to the
letter and he would have placed the letter on the table, and moved it across to Mr Potter.
Mr Stanton did not have a specific recollection of this and based it on how he normally
operated. He did not recall throwing the letter on a table.

As to the meeting to discuss the 30 June 2014 letter, Mr Stanton only remembered parts
of the conversation but stated that:

(a)  As to whether he told Mr Potter that it was a performance management issue,
Mr Stanton agreed that he said to Mr Potter the words “I am going to
performance manage you Ron” at some point during the meeting. Mr Stanton
stated that he was trying to explain to Mr Potter that the 30 June 2014 letter
was the commencement of the performance management process;

(b) He did not recall using the words “fishing expedition” at the meeting, but
thought he had used the phrase at another meeting. He commented that it was
an inappropriate phrase to use. He stated that he was trying to convey that he
was chasing all of the available information. He recalled he stated that he
intended to interview all staff;

(c) He did recall having a conversation along the lines of the fact that he could be
Mr Potter’s best friend or his worst enemy. He stated that he explained to Mr
Potter he could be his best friend by providing guidance and assistance, but if
that was not going well, he would end up being somebody who was prepared
to take action. Given that his impression of the Council was that they did not
have a strong track record in performance management of employees, he
wanted Mr Potter to understand that he was used to being in a position where
he would take action to ensure work performance was delivered;

(d) Mr Stanton did not accept that he had his fingers in front of him interlocked
because that was not his habit. Rather, he considers they would have been in
his lap, one over the other. Nor was it Mr Stanton’s habit to place his hands
over his stomach.

Mr Stanton said that he considered that performance management was necessary not
only on the basis of the staff survey, but from comments from other staff which
reinforced there was validity in what was being reported in the staff survey. He did not
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agree that it was inappropriate to rely on survey results which were at least six months
old. He said the results were not likely to have changed significantly, although he
accepted he had not been at the Council for that six month period.

Findings

It is alleged that at the meeting Mr Stanton exhibited the following behaviour described
as “intimidating, threatening, overbearing and/or bullying”:2°

(a)  Mr Stanton threw the letter of 30 June 2014 from himself to the plaintiff on the
table in front of the plaintiff;

(b) He said words to the effect of “I’'m going to performance manage you Ron and
I’m going on a fishing expedition with regard to your management of staff”
and “I can be your best friend or your worst enemy and I’'m going to interview
each of the seven staff individually to find out the problems”;

(c) Mr Stanton had his fingers locked together in front of his sternum while
speaking to the plaintiff;

(d) Mr Stanton had been sitting at his desk about a metre to the plaintiff’s right;
and

(e)  Mr Stanton spoke with an assertive tone and did not engage in “small talk”.

The plaintiff submits that Mr Potter is the only one who has a clear recollection of what
occurred at the meeting, as opposed to Mr Wolff and Mr Stanton and his version should
be accepted.

There is common ground in relation to a number of matters that were said by Mr
Stanton, at least between Mr Stanton and Mr Potter, which Mr Wolff could not recall but
accepted that they were said. However, there are a number of points of demarcation.
Generally, 1 preferred the evidence of Mr Wolff and Mr Stanton where the versions
deviated. Their versions had some support from extraneous evidence, such as the terms
of the letter of 30 June 2014 which was a contemporaneous document. I find that Mr
Potter, while generally honest, had a coloured recollection infected by his rejection of the
survey results raising any legitimate issue about his management of his staff. Mr
Potter’s evidence demonstrated that he saw the whole meeting of 30 June 2014 as being
unjustified and unjust and that it indicated management were out to get him, a belief
which appears to have only escalated over time. The distortion of his recollection is
demonstrated by his evidence that Mr Stanton’s reference to the fishing expedition was
not in the context of him saying he would get to the bottom of things, whereas he stated
that was what he understood when he spoke to Mr Wilkinson. It is further demonstrated
by his evidence that this was the first time the survey results were discussed as raising
issues with his management.

I am not satisfied that Mr Stanton threw the letter of 30 June 2014 across the table at Mr
Potter but rather pushed it across the table. Mr Wolff does not recall that occurring.
Further, contrary to his description in Court, the tape of Mr Potter’s meeting with Mr
Wilkinson reveals that Mr Potter had told Mr Wilkinson that Mr Stanton had handed him
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the letter. Given its proximity in time to the actual events, I consider it is the more
accurate version of what occurred.?!

I accept that it is likely that Mr Stanton did say he was going to “performance manage”
Mr Potter. While Mr Wolff did not recollect those words being used, Mr Stanton accepts
it is likely he would have used such words.*

Although Mr Stanton stated he did not use the words “fishing expedition” in relation to
that particular meeting, he accepted he did use the words in other meetings, which he
stated was an inappropriate turn of phrase to refer to the fact that he would chase all the
relevant information. I find it is likely that in the meeting of 30 June 2014 he did say he
was going on a “fishing expedition” with Mr Potter’s staff to interview them individually
to find out what was wrong, but not that he said that it was “...to find out what is wrong
with regards to your management”. Mr Stanton stated he would have advised Mr Potter
that it was his intention to interview all the staff. As I stated above, Mr Stanton’s
recollection of events is significantly impaired. However, his recollection is consistent
with what Mr Potter relayed to Mr Aitken. That is also given some support by the fact
that there is evidence Mr Stanton did interview staff members, such as Ms Smith. It
also is consistent with the letter written by Mr Stanton of 30 June 2014 which stated:

“I confirm that the results of the survey are unsatisfactory and do not
demonstrate a standard of management and leadership that is acceptable to
Council. I acknowledge however that you are not solely responsible for the
outcomes of the survey and that there is a need for further action with the
Local Laws Branch both individually and as a team.”?3

I also find that Mr Stanton did say to Mr Potter that he could be his “best friend or his
worst enemy.” However, I find that Mr Stanton said those words in the context that Mr
Stanton explained that they were used. Mr Stanton accepted that he would have used
those words to emphasise that he was going to take action, to indicate that he could be
Mr Potter’s best friend by providing guidance and assistance but if it was not going well,
he could end up being somebody who would be prepared to take action. While I
consider the use of such words were ill-chosen and inappropriate and could be regarded
as intimidating by Mr Potter, I do not consider, in the context of the overall meeting, that
they were bullying or aggressive.

I am not satisfied that Mr Stanton sat with his fingers interlocked across his chest. While
I have taken into account that Mr Stanton has suffered a significant medical episode
since 2014, I accept Mr Stanton’s evidence in that regard that it was not his habit to have
his fingers interlocked across his chest. I accept Mr Stanton did not engage in small talk.
I find however, that while Mr Stanton was firm and direct in what he said to Mr Potter,
he was professional. That accords with Mr Wolff’s recollection. It is given some further
support by the fact that Ms Kelly found him to be a reasonable man and quite personable
in her interactions with him, although given the difference in context her experience is of
limited weight. The terms of the letter of 30 June 2014 prepared by Mr Stanton were
firm but no attacking in stating that: 24
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“The matters that have been raised in this letter are serious and a significant
improvement from yourself is required to meet the expected standards of
performance. Council is committed to working with you to achieve a successful
outcome”.

Given Mr Potter’s refusal to accept that the survey results could reflect on his
management and could require steps to be taken to address those matters, it is likely he
perceived any criticism made against him in that respect, or the raising of issues as to his
management, to be ill-founded and unfair. It is likely that he perceived this approach to
be bullying, even when in fact that was not the case. That is particularly so when it is
being raised by someone he did not know, who had only recently come into the position
and where there was no evidence that prior to 2014 his performance had been
questioned.

I accept that Mr Stanton may have been at his desk when Mr Potter walked in and then
walked across to the meeting table.

Overall, I do not find that the allegations in [7] of the SOC are established or that Mr
Stanton’s behaviour was threatening, overbearing or bullying.

Post 30 June 2014 Meeting

Mr Potter stated that after the 30 June 2014 meeting, he was confused and stressed in the
following weeks as to what he should do. He stated that he requested weekly meetings
with Mr Wolff and Mr Stanton, to see how they could work through the issues to help
him deliver what they were asking of him, which did not occur. He expressed concern to
the psychiatrists this did not occur because he felt he needed guidance. He completed an
action plan which he emailed to Mr Stanton and Mr Wolff.

He stated that he had a team meeting with his staff and Mr Wolff a couple of weeks after
that, to discuss operational matters, but did not recall having further contact with Mr
Stanton until 21 July 2014 as far as he could recall.

Mr Potter’s confusion as to what he should do appears to stem from the shock that his
management was being challenged which had not been done before, based on a survey
which he did not regard as being of great significance or importance, which had been
completed sometime before. His confusion appears to arise from his lack of
understanding rather than a lack of explanation of what was expected. The letter of 30
June 2014 sets out very clear expectations in relation to his performance, as well as
“Initiatives and actions” to be undertaken to assist him to successfully meet expectations.
There were initiatives outlined which were directed to staff in his team as well, including
“the development and implementation of performance plans for each member of the
Local Laws Branch”. That is supported by the evidence of Ms Kelly. She stated that Mr
Potter did not understand where the allegations in the letter of 30 June 2014 came from.
Mr Potter stated that he also showed her the letter of 30 June 2014 to Ms Kelly who was
two rooms away from him and with whom he had a good working relationship. Ms Kelly
stated that Mr Potter came into her office quite confused and that he did not see it
coming. She agreed that before he got the letter he considered that he had been doing a
good job. As to the letter of 30 June 2014 and the issues it raised , she did consider that
his consistency was an issue in relation to his treatment of staff, because of differential
treatment. She accepted there were lots of issues in his department. She agreed there
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were problems in Mr Potter’s team which had been allowed to drift along prior to Mr
Stanton’s intervention, and that there was dysfunction in the team.

Ms Kelly agreed that in mid-2014 there was dysfunction in the Local Laws Team and
staff members would come to her to complain and to seek advice. She agreed there was
a lot of backstabbing and infighting. She considered that something had to be done
about the situation, both amongst the team and from a management point of view.

She advised him to read the letter very carefully to determine what he should do.
According to Ms Kelly, Mr Potter did become very withdrawn at work after receiving
the letter of 30 June 2014.

Subsequently, Mr Potter’s lack of understanding and insight into the issues raised by the
30 June letter is further demonstrated by the fact that he spoke to Sharon Smith as part of
his “own investigation” to see where the trouble lay. He asked her whether she had had
a meeting with Mr Stanton. Ms Smith confirmed she had. He stated that he showed her
the letter of 30 June 2014 and asked her where the problem was and what he could help
her with. She told him that the matter of consistency was an issue. Mr Potter stated that
he told her at the time that he thought he was being targeted by Mr Stanton, and they
wanted to get rid of him. They had a discussion about other staff members. According
to Mr Potter, they spoke about RS and Mr Potter said that if he had not given RS a job he
would probably be in jail. Mr Potter stated he made that comment in jest.

Mr Potter’s response is reflective of the fact he did not consider he had done anything
that required any response from him. He agreed that one of his complaints with staff
was a lack of co-operation and backstabbing, but didn’t agree that one of the complaints
made by his staff about him in the organisational survey was his lack of consistency in
the way he treated his staff. He also did not agree that Sharon Smith had told him there
was an issue with him not treating people consistently. He stated it was a general issue
of consistency.

Following Mr Potter’s discussion with Ms Smith, Ms Smith apparently told RS the
following day about what Mr Potter had said about him. RS became very upset and
complained to Mr Wolff about the fact that his private information had been disclosed.
That set off a second series of events which resulted in a workplace investigation.

Mr Wolff recalled that RS came to see him with another individual in his office and
raised concerns in relation to a matter involving Mr Potter. RS was upset. He stated that
he had been informed by a work colleague, who Mr Wolff believed was Ms Smith, that
she had had a conversation with Mr Potter the evening before and private information
pertaining to RS was disclosed by Mr Potter to Ms Smith. Mr Wolff subsequently took
RS to meet with someone in Human Resources. That appeared to be Ms McCrohon.

RS originally told Mr Wolff he did not wish to make a complaint but subsequently
changed his mind after discussing it further. RS was sent home that day and told he
needed to formalise a complaint against Mr Potter if he was going to make a complaint.
RS did subsequently make a complaint, which Mr Wolff forwarded to Human Resources
as well as to Mr Stanton.?’
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Ms McCrohon recalled that RS had been brought to see her by Mr Wolff after he had
complained that Mr Potter had disclosed confidential information about RS. She stated
that RS was very upset, and it took some time to settle him down. Ms McCrohon
recalled RS complaining that one of his colleagues had said to him that their manager,
who was Mr Potter, had disclosed confidential information that had been shared through
the recruitment process relating to RS. She stated that as a result of him coming to her,
she took RS through the process that would occur if the matter was investigated. He
went home that day and he was offered employment assistance services. He was told if
he wanted to make a formal complaint he would need to do so, and they would then track
through the process. Given RS was upset and angry, she stated that she considered that it
was better to avoid him coming into contact with Mr Potter that day so as to give them
some distance. She stated that the group had a history of oversharing information and
that there was not a high level of confidentiality within the group.

Following the formal complaint being made, meetings were held with four staff
members on or about 14 July 2014. Notes were made of those meetings by both Mr
Stanton and Mr Potter.”® Mr Stanton’s notes are headed “Alleged Breach of Privacy
(Ron Potter) — RS”.2” Two matters that were noted in the notes have been attributed
significance by the plaintiff. Firstly, the reference in Mr Stanton’s note about the
interview with RS stating that his intent was that there not be a repeat of the situation but
that he could continue to work with Mr Potter. Secondly, Ms Smith being recorded in Mr
Wolff’s notes as saying that Mr Potter had made a comment to her regarding having
“rich sisters” and instigating legal action against the Council in the event of him being
dismissed from his employment.

Mr Stanton recalled that there were issues in relation to an interaction between Mr Potter
and RS which caused RS concern. He stated that the matter was brought to his attention
by Mr Wolff. He recalled interviewing all of the Local Laws staff at some point but
could not recall whether that was specifically about the matters raised by RS.

Mr Stanton could touch type and recalled that he took notes from conversations with
members of staff, which would have been the basis of the document of interviews with
staff on 14 July 2014.28

Mr Stanton accepted that if he had recorded matters in his notes of interviews on 14 July
2014,%° he would have been told those matters. That would have included that he was
told by Ms Smith that Mr Potter had shown her the letter of 30 June 2014 and indicated
“he felt he was being stitched up” and that “he has two rich sisters and would fight it all
the way”. Mr Stanton also would have been aware from his notes that RS had stated that
he was still willing to work with Mr Potter.

Aitken Legal were engaged to carry out an impartial investigation in relation to the
complaints of RS and other matters which arose as a result of the meetings with the staff
on 14 July 2014. At the time of their engagement, it appears the typed notes of the
meetings were not available. Ms McCrohon, however, said that she would have been
aware of the content of those discussions at the time they were occurring as it was a
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matter being discussed, although she could not specifically recall that being the case.
That is given some support by the follow up email from Ms Johnston on 17 July 2014,
who worked in Ms McCrohon’s team, to Chris Campbell of Aitken Legal. It identified
the three allegations to be investigated against Mr Potter and attached a formal complaint
lodged by RS, a performance report written by a Mr Bryson relating to RS, and the
written notes prepared by Mr Stanton and Mr Wolff of the meetings of 14 July 2014,
even though the notes were dated 17 August.>® That email requested that Aitken Legal
draft the letter to Mr Potter in relation to the formal complaint that was to be made
against him and the list of allegations.

Ms McCrohon said that she was responsible for engaging Aitken Legal to investigate.
Aitken Legal were part of the Council panel. Ms McCrohon did not think that there was
a separate letter of engagement. She stated that the notes on 14 July 2014, which were
prepared by Mr Stanton and Mr Wolff and found at Appendix 3 and 4 of the Aitken
Report, were matters which she either reviewed or she had been told about at the time.

Aitken Legal were requested to prepare a letter to Mr Potter in relation to the complaints
and investigation. That was done however there was no evidence in relation to how it
came to be drawn.

Meeting of 21 July 2014

A meeting occurred on 21 July 2014 between Mr Potter, Mr Stanton and Ms McCrohon.
Mr Potter was contacted by Ms Johnston requesting that he attend the meeting at
approximately 2.00pm — 3.00pm. He was not advised as to the nature of the meeting nor
that he could bring a support person. At the meeting Mr Potter was provided with the
letter dated 21 July 2014.

The letter of 21 July 2014 was drafted by Aitken Legal. It appears likely to have been
drafted by the Partner of Aitken Legal, Mr Campbell, who was first contacted by Ms
McCrohon and Ms Johnston, not Mr Wilkinson.3!

Mr Potter recalled a meeting with Mr Stanton and Ms McCrohon on 21 July 2014.

He stated that he had no notice of what the meeting of 21 July 2014 was about. He
attended the meeting in Mr Stanton’s office. Mr Stanton and Ms McCrohon were
present. Mr Stanton told him they were standing him down. Ms McCrohon added that
they were standing him down pending an investigation. When Mr Potter asked what he
had done wrong, Ms McCrohon told him that he had disclosed confidential information
about RS. He said he responded that he had not, and that only he and Mr Grant knew
about that. He asked what the worst-case scenario was, and Ms McCrohon said it could
result in his termination. He stated that he could not believe what was happening. He
stated was upset and confused as he cradled his head in his hands.

He was told by Ms McCrohon that he should take his personal belongings and could take
his work car home and return it the following day, and that his access card would not
work after he had left the building.
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He was given a letter at the meeting signed by the CEO, Mr Smith.3> That letter,
amongst other things, outlined an investigative process that was to be undertaken by Mr
Wilkinson, which was described as an investigation of serious misconduct. The letter
also contained a high level summary of the complaints against him.

Mr Potter stated that he did not read the letter through. He stated that Clause 6 of the
Disciplinary Action Procedure referred to in the letter was not attached. Mr Potter stated
that he felt prejudged and that he had not had the opportunity to provide his side of the
story. He felt confused, angry and upset.

As to the 21 July 2014 meeting, Mr Potter was adamant that in response to his questions
as to what he had done wrong, Ms McCrohon stated that he had divulged confidential
information about RS, rather than there being an allegation to that effect. According to
him “It’s embedded in my brain”.

He stated that notwithstanding the fact that the letter stated there would be an
investigation conducted by Mr Wilkinson, he felt that he was prejudged in the matter.
He maintained that was so even though when Mr Wilkinson had told him early in his
interview of 30 July 2014 that no decision had been reached as to what actually
happened, he had responded “That’s fine. I sort of realised that.”. Mr Potter stated that
while he responded that way, that was not what he thought.

Mr Potter agreed in cross-examination that as at 21 July 2014, he knew he could access
the Council’s employee assistance program and could access a confidential counselling
service. He accessed the counselling service at some point in August 2014, although he
cannot recall the date.

Mr Stanton could not recall the meeting on 21 July 2014, but agreed he could have told
Mr Potter he was standing him down. He could recall that there was some discussion
about the complaints of RS and the confidential information.>3 He could recall some
discussion about the use of a vehicle by Mr Potter.

Ms McCrohon recalled that the letter of 21 July 2014 was prepared by Aitken Legal. Ms
Rowena Johnston would then have prepared it for signing and someone from the human
resources team would have spoken to Mr Smith about the letter. She does not recall if it
was her or Ms Johnston.

Ms McCrohon stated that at the 21 July 2014 meeting Mr Stanton had explained to Mr
Potter that he was being stood down. Ms McCrohon’s recollection was that Mr Stanton
went through the letter of 21 July 2014 with Mr Potter. She recalled that he said
“What’ve I done?” and something to the effect of “What have I done wrong?”. She said
that the allegations would be shared with him formally in a letter. She said he asked
specifically who and what to which she responded “it has been alleged against you that
you have divulged personal information about [RS’s] incarceration.”?* She rejected that
she said “You’ve divulged personal information about RS’s incarceration”. She said she
was confident that was the case because she had enough experience with allegations and
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investigations to know that until a matter is proven through the process, it is always
alleged. She stated that she would not have left out the word “allegation”. Ms
McCrohon did recall that Mr Potter responded that he did not disclose confidential
information of RS and only Mr Grant knew.

Ms McCrohon recalled that Mr Potter asked “Where could this lead?” Based on her
usual practice, she believes that she told him there would be an external impartial
investigation and said that depending on the findings, there could be no action up to
possibly termination or other disciplinary action. Ms McCrohon does not recall that Mr
Potter was visibly upset at the time, but that he seemed shocked and seemed to want to
get to the bottom of things.

Ms McCrohon stated that she told Mr Potter it was really important not to step outside
the process. She could not recall mentioning any specific person who he should not
contact, but could recall that she mentioned the team and anyone at the Council or
anyone previously employed by the Council. She stated that she emphasised this
because there was a history of his team oversharing information and talking about the
private information of other people.

Ms McCrohon recalled speaking to Mr Potter via telephone on the evening of 21 July
2014. She remembered reinforcing that he was not to talk to other people and that they
had a discussion about the process and how long it may take. She stated the phone call
was really to see how he was doing and to emphasise that it was important for him not to
speak to people that may be asked to be part of the process. She cannot recall whether
she mentioned any specific person but stated she did mention people previously
employed by the Council because Mr Potter had strong personal relationships with
people outside the Council and had mentioned Mr Grant in relation to the issue with RS.

The decision as to whether a staff member would be suspended had to be made by the
CEO, Mr Smith. Ms McCrohon stated that she did not recommend suspension one way
or another, but she said that there was consideration of the health and wellbeing of the
team given there was infighting, as well as Mr Potter, in light of the complaints made.

Her recollection was that it was Mr Stanton who spoke to Mr Smith, as Mr Smith was
Mr Stanton’s manager. She stated that the practise was that the CEO, Mr Smith, would
be given all material that was relevant. She did not recall if she had given that material
to him personally.

Mr Smith signed the letter of 21 July 2014. He has little recollection of what he was told
in relation to the letters, and agreed that on its face, the letter of 21 July 2014 appeared to
indicate that the reason for Mr Potter being stood down was to give him time to get ready
for the interview. He stated, however, that his practice was to ask what the background
was, and the issues involved, whether any applicable procedure had been followed and
whether legal advice had been obtained. His practice was to ensure proper procedures
were followed. He suspects the letter of 21 July 2014 had been prepared by Ms
McCrohon.

Mr Smith was directed to different disciplinary procedures at the Council. He had no
recollection of what procedure applied in relation to the investigation and suspension of
Mr Potter nor could he recall the evidence that was before him when he signed the letter.
He could recall that there was a complaint and appreciated the serious nature of the
suspension, such that he considered there would have been reasonably strong evidence,
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and that there was evidence and information that warranted the action that was taken. He
made reference to notes of 14 July 2014 from Mr Stanton and Mr Wolff being in
existence but he could not recall whether he had specifically received them or looked at
them.

In cross-examination, Mr Smith was asked whether he had considered deploying Mr
Potter somewhere else in the Council during the investigation. Mr Smith stated that it
was unusual to consider deploying someone such as Mr Potter somewhere else in the
Council in he circumstances. He said that redeploying to customer service would not
have been viable, given the staff issues that were involved and given that there were
reasonable grounds for the suspension. He said that the process had to be played out in
order to reach any view on the matter. He speculated that the evidence and the
complaint of RS were matters of which he was aware at the time of the suspension and
that justified the suspension, but he could not recall if he had been provided with any
such information.

As to considering alternatives for Mr Potter’s employment, Mr Stanton could recall that
it was raised with him whether there were any alternative positions Mr Potter could work
in within the Council. He thinks that there were some suggestions about his working in
the call centre, but he could not recall any details. It had been suggested that he could
work in frontline management as a customer contact officer, but Mr Stanton stated that
Mr Potter would have required training. He agreed that it was possible in theory that Mr
Potter could have been put into other roles in disaster management or the Local Laws
area of governance, as well as other roles .

Findings

The material aspects of the meeting of 21 July 2014 that are disputed are:

(a) That Ms McCrohon had said, in response to Mr Potter asking what he had
done wrong, words to the effect of “You have divulged personal information
about a staff member, namely [RS’s] [personal information]. You told a staff
member about [RS’s] [personal information]”;

(b)  That Mr Potter had stated “No I didn’t, the only persons who know about that
are myself and Michael Grant. Where is this leading? What is the worst case
scenario here?”;

(c) That Ms McCrohon had said words to the effect of “It could end in the
termination of your employment”;

(d)  That Mr Potter had been visibly upset and had his head in his hands.

It is also alleged that the only information which the Council’s CEO had in relation to
the formal complaint by RS was the formal complaint prepared by RS, pleaded in
paragraph 7A of the SOC. Mr Smith could not recall what material he had before him at
the time, however given the letter was drafted after the notes of the 14 July 2014
meetings were made, it is likely he was provided with them, given Ms McCrohon’s
evidence that was the usual practice for all material information to be provided to a CEO.

While Mr Stanton could recall words being spoken about RS’s personal information and
that there was a discussion about RS’s concern. He stated in cross-examination that he
believed what Mr Potter had heard to be correct. However, clarification sought of that
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statement made it plain that he was basing his evidence upon what he knew to be the
general nature of the discussion and what would have occurred, rather than any
recollection. I accept Ms McCrohon’s evidence that she did not refer to the divulging of
personal information about RS as having occurred, but rather referred to it as an
allegation that had been made. Ms McCrohon was experienced in HR management,
having worked in that field and achieved the position of manager. She stated that would
have referred to the matter as what was alleged, because she had dealt with such matters
enough times to know that until the matter was proven through the process, it was always
alleged. She was emphatic that she would not have left out the word “allegation”.

Ms McCrohon’s evidence is supported by the terms of the email from Ms Johnston to Mr
Campbell which refers to the discussion with Ms McCrohon and that the investigation
“is relating to three alleged allegations”.?> Further, the letter of 21 July 2014 emphasised
that no findings had been made, that an investigation process was to occur and that “in
summary the allegations to be provided to you will be based upon the complaints that
have been made by [RS] regarding your behaviour ... from Ms Smith regarding the same
issue and from the evidence of other colleagues who are aware of those incidents and
that the complaint is based upon alleged breaches of confidentiality”. I accept given Ms
McCrohon’s experience and training she referred to the subject of the complaint as
allegations.

I also accept that when Mr Potter asked where the investigation could lead, Ms
McCrohon explained that they would get an external impartial investigation to track
through the process and, based on the findings, a decision could be made ranging from
no disciplinary action up to termination. Ms McCrohon was definite that she recalled
saying “It could end up in disciplinary action up to and including termination” rather
than just stating “It could end in the termination of your employment”, as Mr Potter
recalled.

Ms McCrohon’s evidence accords with what would be expected of someone with her
training and position. It also accords with the fact that the letter of 21 July 2014
emphasised that there would be no determinations without appropriate findings, although
the letter did foreshadow that whether Mr Potter’s employment could continue with the
Council would need to be a matter considered if there were findings of serious
misconduct. Mr Potter had also acknowledged when speaking to Mr Wilkinson that Mr
Wilkinson informed him that no decision had been reached at that point and he
responded “That’s fine. I sort of realised that” which is consistent with the matters
concerned being described as allegations by Ms McCrohon rather than a prejudged
conclusion.

Ms McCrohon no longer worked with the Council and was measured in her evidence and
gave it impartially I accept Ms McCrohon’s evidence as to what occurred.

Notwithstanding the statements he made to the contrary to Mr Wilkinson, and the terms
of the letters of 21 and 28 July 2014, Mr Potter continued to assert that he felt a decision
had been reached and he had already been judged. That contention lacks credibility. I do
not accept his evidence. I consider Mr Potter’s evidence as to what occurred is
unreliable as it is distorted by his feelings of persecution rather than being a recollection
of what objectively happened. The fact that Mr Potter recalls the matters of disclosure
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and termination being stated in more absolute terms is consistent with the fact that he
was upset at being stood down and investigated which he considered was unfair and he
felt he was being victimised.

I accept that Mr Potter showed in the meeting that he was visibly shocked, as was
observed by Ms McCrohon, but not that he cradled his head in his hands and asked
“What have I done wrong?”’.

I also find that Mr Potter was told at the meeting that he could not contact any witnesses
or potential witnesses, nor have any contact with the complainant and any other Council
employees outside those previously advised. That is consistent with paragraph 4 of the
letter of 21 July 2014 and Ms McCrohon’s evidence that Mr Potter’s team had a history
of oversharing information.

After the Meeting of 21 July 2014

Mr Potter stated that when he got home and told his wife he had been stood down, he
was very emotional and crying because he felt targeted when he had done nothing
wrong. He also rang Mr Grant, who was his friend and ex-director, to see how he should
handle it. He had never been stood down before.

Mr Potter stated that later that night Ms McCrohon rang him to see if he was alright,
after he had spoken to Mr Grant.

I accept that Ms McCrohon, in a further conversation with Mr Potter that evening,
emphasised to him that it was important for him not to step out of the process and not to
speak to anyone who was in the team or anyone who had previously been at the Council.
Ms McCrohon had good reason as to why she had said that, namely it was important for
him to follow the process as there was a history in that team of oversharing and it could
affect the investigation.

Ms McCrohon stated that Mr Potter had mentioned in the meeting of 21 July 2014 when
the question of the allegation of RS that he said they should speak to Mr Grant in
connection with the issue about RS. Mr Potter also stated that he had referred to Mr
Grant in that meeting. He also agreed that Ms McCrohon had emphasised a number of
times that it was important for him not to talk to anybody about the matters concerned
and follow what was contained in the letter. I find that it is likely that Ms McCrohon did
refer to Mr Potter not speaking to potential witnesses and did refer to Mr Grant in her
discussion with Mr Potter on the evening of 21 July 2014. That is consistent with the fact
that Mr Potter mentioned Mr Grant as a relevant person in the meeting of 21 July 2014
and with what was stated in the letter of 22 January 2015,%¢ in relation to that
conversation which Ms McCrohon and Mr Stanton met with Mr Potter to discuss. If Ms
McCrohon considered what it stated was incorrect, I consider it was likely that she
would have corrected it, given that founded a further allegation of misconduct against Mr
Potter. There was no evidence suggesting that Ms McCrohon had any personal agenda
in relation to Mr Potter. The objective evidence suggests she was simply doing her job.
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Letter of Allegations and Meeting with Mr Wilkinson

No specific allegations arise out of the conduct of investigation or its findings. However,
allegations are made as to the failure to provide Mr Potter with a support person, keep
him updated and provide the report to him by 8 August 2014 which Mr Wilkinson is
alleged to have acted as agent of the Council.

Mr Potter received a letter on 28 July 2014.37 It contained further allegations and
particulars of allegations. He stated he received that in the mail the following day. That
letter had been prepared by Mr Wilkinson for the Council.

Mr Potter met with Mr Wilkinson on 30 July 2014. Mr Potter agreed that when he met
with Mr Wilkinson, he discussed the factions within the staff and the fact that there was
a lot of backstabbing going on. Mr Potter said he mentioned a meeting where he had put
up on a whiteboard a reference to “no backstabbing” and “team cohesion”.

Mr Potter’s evidence-in-chief was that his union representative, Jacelyn Mitchell, was
present by phone. According to Mr Potter, Ms Mitchell asked about the time of the
investigation report, to which Mr Wilkinson had responded that it would be seven days
from the conclusion of the interview. Mr Potter stated he said to Mr Wilkinson, “So
seven days, today is Wednesday, so it will be next Friday that the finding would be in”
and Mr Wilkinson stated “Yeah it should be next Friday”.3®

Mr Potter agreed that at the end of the meeting of 30 July 2014, after Ms Mitchell, his
union representative, made an inquiry as to the timeframe for when the matter would be
finalised. Mr Potter’s evidence was that Mr Wilkinson said:

“The original timeline was to try and get it finalised within the next seven
days. That’s probably going to be dependant now upon the information that
Ron’s going to give me access to following the interview.

Remember that?---Yes. Yes.
And then Ms Mitchell said, “Yep.” And Mr Wilkinson said:
And I’'m now going to have to try and speak to Michael Grant.

And he asked you whether you could think of someone else that he could
speak to. Do you remember that?---Yes.

And you said:

No. Just as I said, I spoke to Ros about the counselling form.

That was the lady from HR?---Yes.

So you could possibly talk to Ros. Michael Grant was about the jail thing.
Mr Wilkinson said:

Michael Grant, I’'m going to speak to.

Remember that?---Not in its entirety, no.”
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It was also put to Mr Potter that:
“Mr Wilkinson said to you:

Okay. I’ve got no more questions, so thanks for your time. I’'m going to stop
the recording now. I’'m thinking for ease, Union — referring to him as
Mitchell:

...1s it easier if I leave the room and you have a quick word with Ron before
I go answer it?

Um, yep. That’s fine.
Remember that?---Yes.

And that’s what happened, wasn’t it?---That’s what happened at that time,
yes.

Yep?---And he turned the tape off, yes.”

Mr Potter, however, stated that it was after the meeting when he walked out the door, Mr
Wilkinson confirmed that in seven days there would be a report, and he said that would
make it next Friday to which Mr Wilkinson responded that it “should be”.

Mr Potter stated in cross-examination that the conversation that the report should be
Friday occurred after the tape was turned off. He rejected the suggestion that he only
said that the conversation with Mr Wilkinson took place when they were walking out the
door, after he was told that there was no reference on the tape to the conversation. Mr
Wilkinson was called on behalf of the defendant. Mr Wilkson stated that he could not
recall any conversation taking place with Mr Potter at the end of the interview about the
timeline for finalisation after he had turned the tape off. Mr Wilkinson could not recall a
discussion about when the report might be available or when his investigation might be
concluded. Following this, the recording of Mr Wilkinson’s interview with Mr Potter
was played, where Mr Potter’s union representative, Ms Mitchell, raised the expected
timeframe. He agreed, however, that he was asked about the timing of the investigation
by the union representative who attended the meeting with Mr Potter on 30 July 2014 by
telephone. Mr Wilkinson was played the recording. He did not recall any other
discussion with Mr Potter about the timeline for finalisation. He did not, however,
accept that he had a conversation with Mr Potter where he stated that there was a seven
day completion time, although he had indicated that was what he was aiming for. In the
record of interview with Mr Potter and Ms Mitchell, however, he noted that he qualified
that by saying that he was going to go and interview Mr Grant at the request of Mr
Potter.

Mr Wilkinson was extensively cross-examined by the plaintiff’s counsel. Mr Wilkinson
stated that Aitken Legal were retained to conduct an investigation which involved
interviewing witnesses, writing a report and delivering a report to the Council.

Mr Wilkinson did not believe that there was a timeline by which he was to interview Mr
Potter within seven days of having interviewed other witnesses and then provide a report
within seven days of having interviewed Mr Potter. He did not know where the
timeframe of seven days which he had discussed with Mr Potter emanated from.
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Mr Potter’s recollection that Mr Wilkinson agreed the report should be next Friday after
the tape was shut off was inconsistent with this evidence-in-chief, contrary to the SOC
which referred to him being told “at the interview” that he would be told of the outcome
on 8 August 2014 and, unsupported by Mr Wilkinson’s evidence.

Mr Wilkinson stated that the investigation was based on the letter of 21 July 2014 and
the instructions which came from the Council, which appeared to be encompassed in an
email of 17 July 2014. He then drafted the more detailed allegations on 28 July 2014.
Mr Wilkinson stated he had conducted workplace investigations before.

According to Mr Wilkinson, there was no set timeline for carrying out the investigation.
His time for the investigation was limited because he worked two days a week at the
Gold Coast. He stated that he drafted the letter of 28 July 2014, but not the letter of 21
July 2014.

Ms McCrohon, in her evidence, later confirmed that Aitken Legal had drafted the letter
of 21 July 2014. Presumably that must have been Mr Campbell, the Partner of Aitken
Legal, who was first contacted. Ms McCrohon also confirmed that no specific timeline
was discussed with Aitken Legal for the completion of the investigation. A timeline was
provided in the letter of 21 July 2014 as to when the detailed allegations would be
provided and when Mr Potter was expected to meet with the investigator.

Mr Wilkinson did not have the role of case manager. Ms Johnston in the Council was
nominated to have the role of organising witnesses to attend interviews with him. Mr
Wilkinson did not agree that it was standard to have a coordinator of an investigation, or
for a coordinator to update an employer or employee as to the progress of an
investigation.

Mr Wilkinson stated that the fact he finished his report on 9 August 2014 it was not
because he had missed the deadline of 8 August, but rather because he routinely worked
on Saturday mornings after returning from the Gold Coast on a Friday.

Mr Wilkinson noted that none of the allegations which he was investigating related to Mr
Grant. He did, however, include it in the report. He did have a discussion with Mr Grant
at the invitation of Mr Potter.

It was clear from the short excerpt of the recording of the exchange between Mr Potter
and Mr Wilkinson at the end of the interview on 30 July 2014 that Mr Potter had wanted
Mr Wilkinson to interview Mr Grant. Mr Wilkinson, at page 22 of his report, noted that
Mr Grant had spoken with Mr Potter during the course of the investigation and that one
of Mr Grant’s responses indicated that Mr Potter had disclosed allegations to Mr Grant
prior to that time. The report considered that Mr Potter should have identified Mr Grant
as a potential witness whom he should not have contacted in accordance with the
instructions contained in the suspension letter. That said, the report indicated that it was
a minor issue, however it reflected Mr Potter’s credibility and abilities as a manager.

Mr Wilkinson was on occasion defensive including when it was suggested he missed the
deadline for delivery of the report, taking exception to the suggestion.  Generally,
however, I found him to be a straightforward and candid witness, although he did have a
tendency to become impatient with some of the questioning. I accepted his evidence.
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30 July Meeting

The plaintiff alleges that on 30 July 2014 Mr Wilkinson told him that the investigation
would be concluded on 8 August 2014, and he would know the findings. It is alleged as
a result of being told of the date, Mr Potter waited for the phone call all day. The
following day he attended his General Practitioner.

I am not satisfied that Mr Wilkinson gave Mr Potter an assurance that he would have a
response in seven days. | find that the only conversation involved Ms Mitchell had raised
with Mr Wilkinson what the timeframe was, and that Mr Wilkinson had said that the
original timeline to finalise his findings was expected to be seven days, but he then
qualified that by the fact he had to talk to Mr Grant. Mr Potter says that the assurance
was given after the meeting had finished. Mr Wilkinson rejected that he would have
done that after the meeting, although he had very little recollection of what had occurred,
apart from what was recorded in his report and in taped interviews. Mr Wilkinson had
the benefit of the excerpt of the meeting where timing was discussed with Mr Potter and
the union representative which was played. The likelihood is that Mr Potter did not ask
that question, given that his union representative had just clarified the timeline. Further,
contrary to what is pleaded, even on Mr Potter’s version, Mr Wilkinson did not say that
it would be provided within seven days but rather that it should be. The defendant
submitted Mr Potter was not honest in his evidence in this respect and submits that when
it was raised with Mr Potter that the matter was not on the tape as he described, he
formed the view that it must have occurred after the interview. I do not consider that Mr
Potter was dishonest. I consider he had seven days in his mind and engaged in a process
of reconstruction as to how that occurred, which is borne out by the contradiction in his
own evidence and how the allegation was pleaded.

I accept Ms McCrohon’s evidence that no specific timeline was set in relation to when
the report would be provided and the outcome notified to Mr Potter, although indicative
time frames were likely to have been requested from the investigator.

Delivery of Investigation Report and Events up Until Letter of 22 January 2015

It is alleged that the Council failed to inform Mr Potter of the outcome of the
investigation and cease the suspension on 9 or 11 August 2014.

Mr Wilkinson’s report was emailed to the Council on 9 August 2014. There is no
evidence it was seen by the Council on that day. Given 9 August fell on the weekend, it
is unlikely to have been seen by any employee of the Council until the Monday. The
executive summary of the report provided that:

“l. A grievance has been lodged by [RS] regarding Ron Potter (Potter) which
alleges:

(a) Allegation 1 — That on or about 23 October 2013 Potter demonstrated poor
judgment when requesting Rob Bryson, then a temporary employee, to
produce a report regarding [RS’] performance at work (the Report).

(b) Allegation 2 — That in relation to a matter involving the service of a
summons at 84 Duke Street, Potter attempted to exert influence over [RS] by
reference to information that [RS] had shared with him regarding an earlier
criminal matter.
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These allegations if proven, potentially amount to serious misconduct.

In addition as part of the investigation into the above, further issues were identified
that would also if proven, potentially amount to serious misconduct by Potter. As a
consequence, these issues were investigated and the following additional allegations
were put:

(c) Allegation 3 — That on 11 July 2014 Potter showed to Sharon Smith the
letter dated 30 June 2014 sent to him by Mark Stanton (Stanton), Acting
Director Planning and Development, regarding issues of personal
improvement, demonstrating a lack of confidentiality in the discussions
between Potter’s line management and him.

(d) Allegation 4 — That on 11 July 2014 Potter attempted to divulge to
Sharon Smith the information that [RS] had shared with him regarding the
earlier criminal matter.

(e) Allegation 5 — That on 21 July 2014 Potter invited Sharon Smith to
telephone him in direct contravention of the express instruction at numbered
paragraph 4 of the letter provided to him at the time of his stand down.

2. In our view, on the balance of probabilities:

(a) there is insufficient evidence to substantiate findings of serious
misconduct in relation to Allegations 1 to 5;

(b) there is sufficient evidence to substantiate a finding of misconduct in
relation to Allegation 4;

(c) the evidence generally however supports findings of inadequate
performance in a number of areas. In particular that:

e in relation to Allegation 1, that Potter did request Robert
Bryson to produce the Bryson Report and while this is not
considered to amount to serious misconduct, it does
demonstrate poor judgment on his part as a manager;

e in relation to Allegation 3, that Potter did divulge to Sharon
Smith the content of the letter of 30 June 2014 which is
demonstrable of poor decision making on his part as a manager

e in relation to Allegation 4, that Potter’s remarks (as accepted on
his account) in all of the circumstances were reckless,
inappropriate and further evidence of poor judgment on his part
as a manager;

e generally, it should be noted that during this investigation, it
became apparent that Potter had spoken with Michael Grant
(Grant) regarding the investigation and allegations after he was
suspended, and after it should have been apparent that Grant
was likely to be a witness to the investigation. This again
demonstrates poor judgment on Potter’s part. Council may wish
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to put this allegation to Potter as part of the raising of issues
generally in respect of his performance.

3. In our view the finding of misconduct in allegation 4 is sufficient for disciplinary
action to be taken against Potter. A sanction up to written warning would be
appropriate.

4. We would also recommend that the Potter’s performance as a manager be
reviewed and performance management be considered. The issues identified clear
suggest failings as a manager.”’

On 9 August 2014, Mr Potter forwarded a medical certificate to the Council following
his visit to Dr Blake. Her report of this examination revealed that:

“Surgery consultation recorded by Dr Julie Blake on 09/08/2014

PC: stressed/ angry/ work issues

recently stood down from work, on pay

feels treated like a criminal

has worked at Council for 11 years

lost weight

not eating or sleeping properly

getting angrier the more he talks about it as he feels he hasn't done anything wrong
feels someone has been sabotaging him at work

has been drinking more etoh than usual

denies TOSH but if he saw the man who he's blaming for the complaints, he can't
make any guarantees as he says he's very angry about it

r/v Wednesday - long appt

will try and find out if he can access EAP which is counselling subsidised through
work

no personal history of anxiety or depression

has been going running a lot to distract himself from his thoughts

going to help his son do his gutters today, play touch footy this afternoon
Examination: dressed in running jacket/ jeans

threw his keys onto consulting room desk
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says he doesn't know where to start

mood - angry, upset

affect - controlled

no FTD / perceptual disturbance

Reason for visit: Work problems

Actions: Medical Certificate given from 09/08/2014 until 17/08/2014.
Smoking history updated.”4?

Dr Blake’s certificate stated that Mr Potter was suffering a medical condition and would
be unfit for duty from 9 August 2014 to 17 August 2014.

On 13 August 2014, Mr Potter emailed a medical certificate to Ms McCrohon. That
certificate identified that he was suffering from work-related stress and anxiety that
required further management and would be unfit for duty up to 30 August 2014. Dr
Blake recorded that:

“Surgery consultation recorded by Dr Julie Blake on 13/08/2014

talked to counsellor/ psychologist on phone from EAP program (phone call
consultation) they told him he was "off the chart" on questionnaire

for MHCP today

K10 30/50

"I feel like I've been treated like a criminal when if anything I've cared too much"
he will give Cameron Covey a call to book in an appt
fax referral over there

drinking too much etoh

again reiterated avoiding excess etoh

says he doesn't want to take drugs but happy to drink ...
Reason for visit:

Mental health care plan

Anxiety

Work problems
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Actions:
Letter written re. Jb csmc mhep.
Letter printed.
Medical Certificate given from 13/08/2014 until 30/08/2014.
Letter written re. Medical certificate.
Letter written to Cameron Covey re. AAA JB referral letter.
Letter to Cameron Covey printed.”*!
He was placed on a mental health plan and referred to a psychologist, Mr Coveny.

On 14 August 2014, Ms McCrohon sent an email to Mr Potter stating that: “Re
confirming we are in a position to advise you of the outcome of the investigation, please
confirm when you are available to attend work to participate in a meeting. We will await
to hear back from you”.

Mr Potter responded the next day saying he hoped to be in a position to discuss on
Monday and wishing Ms McCrohon a good weekend, to which she responded that was
great to hear, to take care and she would speak to him soon. Later that same day, Mr
Potter wrote:

“I know you were probably right to want to get this over and done with, it’s
just that I’'m not in a good place right now if you understand my side of the
situation, I will contact you Monday if that’s OK Kylie.”

Ms McCrohon in response stated:
“Iunderstand. You take all the time you need to ensure you are okay.

No rush, when you are doing okay.”

After receiving the report from Mr Wilkinson, Ms McCrohon stated that she wanted to
deliver the outcome to Mr Potter in person because it was a complex investigation and it
was the practice to meet with employees to step them through the process, face to face,
and to discuss what the outcome means for the employee. The decision as to the finding
recommendation lay with the CEO not with Ms McCrohon. She stated the Council
delayed in telling Mr Potter and arranging a meeting with him as a result of his emails,
where he requested that they respect his need for that time. Ms McCrohon believes that
at the time she initially emailed Mr Potter, they had the results of the investigation on 14
August 2014 and that there would have been a draft letter from Aitken Legal which the
Council would place on their letterhead.

On 27 August 2014, a follow up email was sent by Ms McCrohon to check in with Mr
Potter, reminding him of the employee assistance programme that was available and
asking whether there was anything else that they could do to support him. Mr Potter
responded that “Just coping. I’'m gathering I’m still suspended and you’re waiting for
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my return to discuss the next step in the process or give the ass, I’ve been seeing doctors.
I will advise you in due course the advice from my doctor on the management of my
health. Thank you for checking on me.” He later apologised for the email on 27 August
stating “I was a bit short towards you and I meant nothing by it.”

On 29 August 2014, a further medical certificate was sent by Mr Potter. Ms McCrohon
responded and thanked him and confirmed that the investigation was concluded, and
they were in a position to communicate the outcome as soon as he was well enough to
return to work and wished him all the best with his continuing treatment. A follow up
email was sent by Ms McCrohon on 22 September 2014 checking in on how Mr Potter
was feeling and reminding him that the Council could discuss the outcome as soon as he
was well enough to return to work. On 26 September 2014, a Workers” Compensation
medical certificate was sent by Mr Potter. Ms McCrohon then sent an email stating that
she had passed it to Les Latemore, the Rehabilitation Case Manager, who would contact
him in due course. Ms McCrohon also informed Mr Potter that Ms Johnston, at that
stage, was his contact in relation to the investigation.

On advice of Mr Potter’s psychologist, Mr Potter approached the Council to discuss the
report as a way of moving forward. Mr Potter sent an email on 13 January 2015,%
asking to arrange a meeting in relation to the allegations and stating that his union
delegate, Ms Mitchell, would be able to attend by teleconference if a meeting could be
arranged for the next week. He requested the number of attendances to be kept down to
a minimum, stating “Perhaps yourself and Mark or Bernard would be okay”.

On 16 January 2015, Ms McCrohon sent an email nominating a time for a meeting and
asking whether that was suitable to Mr Potter and Ms Mitchell.

On 20 January 2015, sent an email to Mr Potter stating, “I’m conscious of making sure
that you are well enough to discuss the outcomes of the investigation and how Council
proposes to proceed moving forward.” She requested that he get a clearance for his
return to work from his treating doctor, given he had a medical certificate stating he was
unfit to return to work until 2 February 2014. She stated that she needed a letter from his
doctor confirming that it is recommended that he meet with the Council. Subsequently, a
letter was provided by Dr Legg dated 21 January 2015 indicating that Mr Potter had
undergone major psychological distress as a result of problems at work and that he is
receiving psychological treatment. It further stated “At present he is at a stage at which
he would benefit by having limited contact with Council staff. In order to progress and
move on he needs to address the current conflict in a logical manner.”

As a result, a meeting was arranged at the Gympie Showgrounds. A letter of 22 January
2015 was provided to Mr Potter, informing him of the outcome of the investigation. The
only allegation which the investigator found there was misconduct, not serious
misconduct, was in relation to allegation 4, in relation to comments Mr Potter made to
Ms Smith about RS. In relation to other issues, the investigator found that there was not
misconduct but that there was poor judgment and decision making in Mr Potter’s role as
manager. The letter invited his response to the findings by 29 January 2015, stating no
decision had been made as to what, if any, disciplinary action was to be taken.
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The letter of 22 January 2015 further raised an allegation of misconduct in relation to Mr
Potter contacting Mr Grant, contrary to a direction given to him not to contact potential
witnesses both in the letter of 21 July 2014 and in a later conversation with Ms
McCrohon that day, which was described as “a further verbal direction that you not
discuss the above allegations with potential witnesses, including Michael Grant, your
former supervisor” which Mr Potter is said to have acknowledged. The letter identified
the conduct as potentially serious misconduct if established, but stated no findings had
been made and invited Mr Potter to provide a response to the allegations.

Mr Potter alleges that the allegation in relation to Mr Grant should have been the subject
of a separate investigation and that the Council had no basis to raise any further
allegation in relation to Mr Grant. Although the alleged breaches are not said to be
causative of loss, the plaintiff contends it is relevant to the lifting of the suspension.

Mr Stanton did recall a meeting with Ms McCrohon and Mr Potter at the Gympie
Showgrounds in the afternoon. He did not recall what was discussed, but stated that it
would have been in relation to the content of the letter of 22 January 2015. He thought
Ms McCrohon went through the letter. He stated that the only conversation he would
have had in relation to the letter of 21 January 2015 would have been at the
showgrounds, which would have been about the matters outlined in the letter.

Ms McCrohon recalled that there was a meeting at the Gympie Showgrounds with Mr
Potter. She specifically recalled the union representative of Mr Potter being contacted on
the day of the meeting (22 January 2015) because there were problems in getting her on
the phone. Ms McCrohon stated that she had been contacted by the union representative
on the morning of the meeting, and the representative told her she could not travel to
Gympie. Ms McCrohon said she dialled the union representative on her phone.

Ms McCrohon believed Mr Stanton stepped through the letter, but could not remember
clearly, and she believed that the meeting went for about an hour. She agreed Mr Potter
was very upset and did not look well. She asked him if he was okay and wanted to keep
going. She recalls that Mr Potter stated during the meeting that he did not understand
certain things and asked for clarification, which was given.

There is little factual dispute as to what occurred at the meeting of 22 January 2015
which necessitates any detailed factual findings. I find however, that:

(a) While Mr Potter was not told he could bring a support person but that he had
stated his union representative, Ms Mitchell would attend. 1 accept Ms
McCrohon’s evidence that Ms Mitchell informed her that she could not attend
the meeting on the morning of 22 January and she dialled her in by her mobile
phone;

(b)  Mr Potter was handed two letters, the second one marked ‘without prejudice’;

(c) That Mr Potter was taken through the letter by Ms McCrohon or Mr Stanton
and asked questions;

(d)  Mr Potter was very upset and looked unwell and was asked by Ms McCrohon
or Mr Stanton whether he could continue and said it was normal for him now.
It was uncontroversial that Mr Potter was shaking.
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Ms McCrohon stated that they managed contact with Mr Potter according to the medical
certificates which indicated that he was not well enough to contact. It was suggested that
Ms McCrohon should have told him the outcome in response to Mr Potter’s email. Ms
McCrohon stated that she did not consider it prudent to inform him that none of the
serious misconduct findings had been made out, in circumstances where he was not well
enough to have the conversation until he was medically cleared. Ms McCrohon stated
while she knew the outcome of the investigation, she personally did not have authority to
communicate the outcome. The decision lay with the CEO as to what action to take on
the outcome of an investigation. Although she would go through the report and share the
outcome with the CEO so they would make an informed decision.

Mr Potter responded to the letter of 22 January 2015 both in relation to the findings of
the investigation and the further allegation raised in relation to Mr Grant by letter dated 2
February 2015. He responded to the first letter of 22 January 2015 with the assistance of
his solicitor.*® The letter acknowledged that there were better ways he could have dealt
with matters. His response stated that he was devastated by the finding and he would be
happy to attend any training the Council deemed appropriate.

In relation to the allegations in respect of contacting Mr Grant, the letter stated that Mr
Potter could not recall exactly when he contacted Mr Grant but thought it was after 21
July 2014, but before the letter of 28 July 2014. The letter stated that Mr Potter thought,
however, it was correct that he contacted Mr Grant on 21 July 2014. He stated he did not
know that Mr Grant was a potential witness at the time, as he had not received the letter
containing the allegations against him. He stated it was, therefore, an innocent mistake
and any finding of serious misconduct would be unreasonable. He further stated that he
loved his job and wished to return to the Council to work, and that he would never
intentionally breach the Council’s policy and procedure or directives.

Mr Smith did not consider that the complaint in relation to Mr Grant required the
commencement of a new investigation process because it was not stand alone, having
arisen in the context of the investigation of the other complaint. He considered it would
have been regarded as part of the ongoing operation. He stated he would have seen the
report of Mr Wilkinson but again, he could not recall.

Mr Potter said that the allegation about Mr Grant had come out of the blue without any
notice. He said he was shaky in the meeting and told Ms McCrohon that “This is normal
now for me” when she inquired if he was alright. He stated that he felt that the allegation
was a continuation of him being targeted by the Council and that they were looking for
an excuse to terminate his position. He stated he felt attacked. He stated he didn’t say
anything and around that time, he retained solicitors. Mr Potter became very emotional
when evidence in trial about the meeting.

Mr Potter claimed that he did not have the conversation with Ms McCrohon until after he
had spoken to Mr Grant. There is however, evidence to the contrary given the letter of
22 January 2015 referred to the investigator having received information which
suggested he contacted Mr Grant on the evening of 21 June 2014, and subsequent to a
telephone conversation with Ms McCrohon.
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The investigation report identified Mr Potter’s contact with Mr Grant at 8.30pm on 21
July 2014 as a possible breach of his suspension, as he should have been aware Mr Grant
was a potential witness to the investigation. I consider it is likely that Ms McCrohon did
tell Mr Potter not to speak to Mr Grant, given that was referred to in the letter of 22
January 2015 which was closer in time to the relevant events, that Ms McCrohon had
some recollection to Mr Grant being mentioned and was concerned Mr Potter not contact
potential witnesses. Mr Potter had spoken about Mr Grant knowing the situation with RS
in the meeting on 21 July 2014. Insofar as it is suggested that the allegation in the letter
of 22 January 2015 was negligent because it was untrue and the defendant failed to take
reasonable precautions to ensure the accuracy of the allegations made,** I do not find that
allegation established.

A letter was sent to Mr Potter by the Council on 12 February 2015 informed Mr Potter
that the Council, specifically Mr Smith, was satisfied that he did contact Mr Grant,
despite a direction that he should not do so. The letter noted that the finding about
contact with Mr Grant, and other findings, amounted to conduct that fell well below the
standard expected of Senior Council Manager. Mr Smith stated he did not have
confidence that Mr Potter could continue in the leadership role. Mr Smith stated that his
preliminary decision was that Mr Potter not return to that role, although he was allowing
Mr Potter to respond to the preliminary decision, but they were going to investigate
reasonable redeployment opportunities in the Council.*3

In June 2016, the Council approached Mr Potter about recommencing a role with the
Council in a different Directorate.*® He contacted the Council workplace health and
safety officer and stated he did not think he was ready at that time to commence such a
role. Ultimately, the Council then terminated his employment on 12 August 2016.

Evidence as to Mr Potter’s Mental State Post 21 July 2014
Mr Potter’s Evidence

As set out above, prior to the 2014 events the evidence supports the fact he was an
extroverted individual who loved his work and was actively involved in family and the
community. After 30 June 2014, the evidence supports that he suffered a loss of
confidence and became somewhat withdrawn.

As to the 21 July 2014 meeting he stated that he was not told how long his suspension
was to last, nor could he understand from the letter what the allegations were that had
been made against him. No time was nominated in the letter.

After the meeting of 21 July 2014, Mr Potter stated that he felt that he was being targeted
unfairly and unjustly. He became very emotional and depressed.

Mr Potter stated that he went downhill between 21 July and 8 August 2014. He stated he
felt prejudged and targeted and could not believe it was happening. He stated “once |
read the allegations...this is all a misunderstanding. And is it really serious misconduct?
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That’s what I wondered, and I ...that’s when I felt targeted, that they’re coming after me
with high school antics”.

Mr Potter stated that he anxiously waited by the phone on 8 August 2014, which was the
day he states Mr Wilkinson had nominated as to when the investigation would be
finalised, and received no phone call. While he may have understood that to be the case,
I have found that was not the result of any representation by Mr Wilkinson. Mr Potter
said he cried a few times, but his expectation was that the Council would tell him his
suspension was lifted and he could come back to work. He stated that when he didn’t get
the phone call, he fell apart.

Mr Potter said he became more distraught and distressed and attended a General
Practitioner on 9 August 2014, shaking and crying. He felt torn as he loved his job but
was angry about the way he was being treated. As a result, he provided a medical
certificate to the Council that he could not attend work, which he sent by email to Ms
McCrohon.*” Dr Blake’s notes reflect Mr Potter’s anger and “getting angrier the more
he talks as he doesn’t feel he has done anything wrong”.

A further medical certificate was sent on 13 August 2014 stating he was suffering work-
related stress and anxiety. Mr Potter was given a mental health plan. Dr Blake also
referred Mr Potter to a psychologist, Mr Covey.*®

Mr Potter did not hear anything from the Council until he received an email from Ms
McCrohon on 14 August 2014.#° That email stated that the Council was in a position to
advise him of the outcome of the investigation and asked him to confirm when he would
be available to participate in a meeting. An email exchange occurred, as outlined above.

At the time that the emails were exchanged, Mr Potter said he was very distressed, down
and confused and in disarray about what was happening. He stated it was a mixture of
many feelings and he was just trying to keep it together.

According to Mr Potter, he did want to know the outcome of the investigation in the
period after 9 August 2014 because he was concerned that he was still suspended. There
is no evidence that was communicated to the Council.

The “List of Issues not in Dispute” sets out the exchanges that took place between Ms
McCrohon and Mr Potter by email and the medical certificates provided. This indicates
that Mr Potter signed a worker’s compensation form on 1 October 2014, which stated he
was suffering anxiety and depression which was attributed to bad management actions.>

In the reports of the General Practitioners after August 2014, reference was made to Mr
Potter increasing his alcohol intake.

Mr Potter saw Mr Covey after August 2014. In August 2014 he reported anger and
symptoms including anxiety.’! By 20 May 2015, he was reporting being referred to
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being stood down as a traumatic experience and his anger towards certain people at the
Council,> as well as experiencing symptoms with respect to anxiety.

Mr Potter stated that from January 2015 he suffered serious depression, extreme anxiety,
adjustment disorder and uncontrollable anger. He described having gone into a
downward spiral in terms of his mental health, drinking to excess, becoming angry and
abusive towards his family and withdrawing from the activities he previously engaged
in, such a football. According to Mr Potter, this was in contrast to his earlier life where
he was extroverted, enjoyed life and loved his job.

In February 2015, he commenced seeing a psychiatrist, Dr Martin.

Mr Potter stated that he was admitted to Buderim Private Hospital in approximately
September 2015, following which he stopped drinking for some eight to nine months.
He stated that he tried to get his life back on track and apply for jobs, but found that
when he went into interviews, his anxiety came to the forefront and he would start
shaking and stuttering and knew he wouldn’t get the job. He knew if he didn’t get well,
he would wreck any chance of getting back to a normal life. He again spiralled mentally
into a depression and started drinking again. He felt worthless and nearly pushed his wife
away. He described having violent episodes and psychotic episodes on occasion. He
took anti-depressants, anti-psychotic and a stabiliser. He is still taking medication an
anti-depressant and anti-psychotic, to treat his condition.

Mr Potter saw Mr Covey, a psychologist, weekly from August 2014 until the end of
2017, after which time he began seeing Amy White, who he sees monthly. He saw Dr
Martin, his psychiatrist, weekly until he stabilised. At the time of the hearing, he stated
he was seeing Dr Martin every couple of months.

At the time of giving evidence, Mr Potter stated he has reduced his drinking considerably
and seems to have stabilised somewhat. He stated it had reduced from 18 beers a day to
a six pack in the afternoon. He was happy with how it had progressed.

He plays touch football twice per week and referees one night per week. He did have
issues for a couple of years with angry outbursts and he was told to stay home, but he
still went.

He is now coaching a bootcamp, which began in November or December 2020 when he
was asked to train some ladies by a friend. He gets paid for on a per head basis. He was
getting paid $25.00 per person. The numbers vary from two to four to six on one
occasion. He has incurred expenses in running the bootcamp in terms of travel and
equipment.

He stated that he otherwise spends his time staying at home watching TV, other than
when he spends time with his next-door neighbour who is elderly and he checks on most
days. He has low days when he does not want to talk to anyone or do anything. He does
not leave the house, other than for touch football or bootcamp or if he has to go and buy
groceries. He is concerned about running into Council personnel. His wife and his
family try and pull him out to dinner and social functions.
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Mr Potter as a Witness

Mr Potter was generally an honest witness; however, I find that he was prone to
exaggeration, particularly in describing Mr Stanton’s conduct, of which he had
convinced himself in all likelihood was the truth. Mr Potter generally gave his evidence
as best he could. However, I did not find him a reliable witness in a number of respects
because, while he believed that the version of events that he presented was accurate, it
was beset by exaggeration and a degree of reconstruction blinkered by his feeling of
injustice as to what had occurred. In particular he saw the events of 2014 as all being an
attack against him, regardless of what he was told about the process put in place. He has
therefore seen the events in that prism and his evidence was skewed and not always
reliable of what objectively had occurred.

Mr Potter was very defensive in cross-examination, which perhaps may, in part, be due
to his mental health difficulties and the emotional trauma he suffered as a result of the
disciplinary process. While understandable, it did affect the reliability of his evidence,
given he was not prepared to engage with questioning that did not accord with how he
saw the relevant events and he was not prepared to make any concessions. He could not
readily accept any personal criticism or even that issues could be raised about his
management that may needed to be addressed.

For example, Mr Potter showed a single mindedness and lack of insight in relation to the
significance of the results of the survey, stating he did not think it gave any reason for
there to be any concern about his management. He stated that the results suggesting
dissatisfaction with his management was the result of his not being there to provide
leadership to his staff due to his dual roles. When asked about meetings with Mr Wolff
and Mr Hartley or Mr Stanton in 2014 to discuss the survey results prior to 30 June 2014
and that he was left to revert to someone about the matters raised by the survey, he stated
that there was nothing to discuss. He felt he had already discussed it with Mr Young, his
former director. While no doubt Mr Potter’s view that the survey results were due to his
having dual roles and internal staff issues was a valid point of view, that did not mean
that the results did not raise potential issues that may needed to be considered and
addressed in relation to his management. In that respect, he became very entrenched and
almost obstinate in cross-examination, notwithstanding what the survey results stated.
For instance, Mr Morton asked:

“You see, the next one:
My immediate manager/supervisor is fair in his or her dealings with me.

Do you see that?---Again, I treated every staff member the same. It’s their
perception that they think they didn’t.

Mr Potter, would it be true to say that you have difficulty appreciating any
shortcomings you might have?---No.

You don’t think so?---No. I did my job to the best of my ability and treated
my staff fairly, to all.....

You see there.
My immediate manager is straightforward in his or her dealings with staff.

And the results are 33 per cent favourable, 17 neutral and 50 per cent thought
otherwise.
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Do you see that?---Yes.

Do you see how that would raise a question about your management, Mr
Potter?---Again, Mr Craig Young - - -

No, no. I didn’t ask about Mr Young; I asked you whether you could see
how that would raise a question with your management?---No - - -

You don’t think so?---Because they already knew why the reason was. It’s
their perception of me and — whether they want to get me in trouble then rake
me over coals, so they falsified an anonymous survey, then - - -

You didn’t see you’ve had any problems with your management of your
department?---I can’t see any shortcomings, no. We all make mistakes,
granted, that’s human, that’s human error, that’s life. But I treated everyone
with respect, and equally, above all.

But if we go to — sorry. Bear with me a moment. If we go to page 25:
At Council, good ideas are recognised and rewarded.

Eighty per cent thought otherwise. You see that?---They probably wanted a
pay rise.

Well, don’t you think that would - - -?---There’s no — there’s the rewards to
give on doing their job and there’s ideas that they bring to me and we discuss
through them and if they’re going to work or not and do the pros and cons of
how — how it will assist the officers in their duties.

Well, can you see how that sort of answer might give concern to your senior
managers about the way things are being run?---No, because the questions
are all double-standard questions, I — I believe.

You won’t agree with me, will you, ever - - -?---No.

--- that this would give concern to people senior to you in the
organisation?---No, because you don’t know my staff, and they — if they
want to make it destructive, they can. I’ve got no control over it. That’s
why anonymous surveys, to me, are insequential....”

Mr Potter, similarly, notwithstanding the fact that he spoke to Mr Grant who Mr Potter
himself nominated as a potential witness, regarded even raising the allegation as being
unfair, even though his letter of 12 February 2015 stated his contact was the result of a
misunderstanding. Mr Potter said that as a result of the meeting of 22 January 2015, and
in particular the raising of further allegations about his contact with Mr Grant, he could
not believe that there was a further allegation and that they did not follow the process in
dealing with a further allegation to start with. He questioned why, if there was to be a
further allegation, they did not go back to the beginning. He said he was more shocked
and hurt that they would continue to treat him in the way that they were treating him and
he did not really absorb what the letter said, in terms of inviting response, nor that it
stated it was an allegation. While again Mr Potter had no doubt valid points to raise in
terms of process and whether it was an issue that was properly raised, his evidence
demonstrates an inability to even recognise it was an issue that could be raised with him.
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Mr Potter has held significant anger in relation to the events of 2014, particularly in
relation to Council staff. Mr Potter seemed to take exception to the raising of issues
about the survey results or about complaints made by his staff against him. While there
is no doubt the raising of such issues is difficult for anyone and Mr Potter was vindicated
in relation to a number of allegations, his resentment that he had to answer to any
criticism or allegation affected the reliability of the evidence he gave.

Mr Potter agreed that he felt that his meeting with the Council did not progress things as
he thought that it should, given the additional allegation was raised. He agreed that he
saw Dr Legg on 29 January 2015, and that he told Dr Legg that the meeting with the
Council was a waste of time.

Mr Potter stated that when he told Dr Blake that he was very angry with the man he was
blaming for complaints, he was mainly referring to Mr Stanton. He also agreed that he
told Dr Blake on 13 August 2014 that he didn’t want to take drugs but was happy to
drink, even though she had advised him to avoid drinking excessive alcohol, which he
agreed he was doing at the time.

Mr Potter agreed that when he saw Mr Covey on 14 August 2014 he was very angry, and
not in a state to return to work. Mr Potter’s assessments with Mr Covey also reflected
his anger with staff.

The reliability of Mr Potter’s evidence was also brought into question by the fact that Mr
Potter’s evidence did not, in certain respects, accord with his actions. Mr Potter had
stated Mr Stanton was bullying and intimidating towards him in the meetings of 30 June
2014 and 21 July 2014. When Mr Potter was further cross-examined in relation to the
meeting of 22 January 2015, he agreed however that he had actually proposed Mr
Stanton as one of the people who could attend that meeting, after asking Ms McCrohon
to limit the number to two. He stated that was because he “knew he’d probably — I knew
he’d come anyway.” That was not a credible response, particularly given he had
instigated the meeting and provided a doctor’s letter with respect to the parameters of the
meeting.

Mr Potter confirmed that, following the meeting of 21 July 2014, he was suspicious that
the Council intended to terminate his employment and he considered being stood down
was very unfair. He made that clear to Dr Jetnikoff and stated that he felt upset and
angry as a result. He agreed he may have told Dr Jetnikoff that he had no intention of
returning to work at the Council, unless all of the staff in the Local Laws team were gone
as, at the time, he was angry, upset and confused.

Mr Potter agreed that he had seen Mr Covey and he was being assessed every month. He
was shown a document dated 20 May 2015, which he confirmed was in his handwriting,
where he had stated that he wanted to hurt certain people, which referred to certain staff
at work. He stated there was no one in particular that he was referring to. It was
management and the way they conduct their process that hurt him. He said he felt it was
not right, and his emotions and feelings at the time was that he wanted to hurt certain
staff at work because they had treated him with injustice which he did not deserve. He
had stated he could still not get over being stood down from work on 21 July 2014.

Mr Potter also stated that the fact that he perceived Mr Stanton’s behaviour towards him
to be bullying, leading to him being stood down, was not something Mr Potter could get
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over and it was fuelling his anger and his being upset, although he referred to an array of
things which were unidentified.

I also consider there was some exaggeration of what Mr Potter is capable of doing and
how he has been affected by his condition. In cross-examination Mr Potter agreed he
had been able to continue with some activities beyond what he described in his evidence-
in-chief. In December 2015, he was still tending to the five-acre property by working in
the garden and cleaning. He reduced social contact to some degree, but was still going to
some social functions which he stated was as a result of being advised it was good for
him to go out. He stated he was still attending touch football, which he has continued
over the years. He agreed he had upgraded his referee certificate and had helped referee
in Bundaberg and Hervey Bay. He also shared driving with his wife on a trip to see his
mother in Proserpine. His description of what he was able to do in these respects was
more aligned with what he told Dr Jetnikoff rather than Dr Byth.

Although Mr Potter has not resumed full time employment, he has recommenced work
insofar as in October 2018, he undertook physical training of a girls’ touch football team.
He agreed he refereed at the touch football tournament in Bundaberg in February 2019
and February 2020. That included attending a dinner with them in December 2018. In
March 2019, he told his psychologist that training the team was good for his confidence.

I consider that as a result of the events in 2014 he feels that the Council treated him
unjustly, he has become fixated on this case and fixated on the concept that the Council
is to blame for the downward spiral in his life.

Evidence of Mr Potter’s Wife

Mr Potter’s wife gave evidence as to her observations pre and post Mr Potter being stood
down. She and Mr Potter have been married for 26 years. She described his personality
before his present state as outgoing, happy, eager to help anyone, loved life, always on
the go, loving, understanding, liked living life freely. She stated that he liked playing
touch football, that he was into all sorts of things, particularly going to sports with his
children. She stated that he would help at home to clean up. She stated he was very
social. While she agreed he did drink before the 2014 events, she stated that he used to
buy a carton of XXXX Gold once a week and sometimes it would last longer than a
week, up to two weeks.

From her observations he loved his job and would do things outside of work with the
Council as well.

She stated his disposition changed when he came home and said he had to do weekly and
monthly reports, and then he got stood down. After that, he was on edge and nervous
and did not sleep very well.

She stated that the day he was suspended, he was really upset and came home. He was
crying and it took some time to get him to explain what had happened. She said that
following the suspension he clamped up, stopped eating, stopped sleeping and would not
discuss anything. She stated that throughout 2014, he just got worse and worse as time
went on. She said that when she left him to do jobs during the day, he would just do
nothing. She said he spent time staring into the air or sitting down at the table and not
moving for hours. She stated that he would mow the lawn, but he needed a lot of
motivation and prompting to get him to do that. She said that he did not have much to do
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with his children after he developed symptoms and they did not go out like they used to.
She said that on a couple of occasions, he exploded and after that the kids did not like to
come over that much. She said he did not have the rage attacks before he was stood
down or suspended, but after he was stood down he had a number to the extent that the
police had to be called.

Mrs Potter stated that after Mr Potter was suspended, he drank more and more until he
ended up in hospital. She stated that after he got out of hospital, he got a little better but
then matters came back up and he just went backwards. She stated that even when he
went to touch football, some of the people requested that she keep him away because he
had started fights on the field with them. She stated that he now does not talk very much
and keeps to himself and appeared to be depressed. She stated that he was okay for one
week but then not for the next week. He was very withdrawn and has difficulty sleeping.

She stated that he now buys a six pack of beer each night and will have a little bit more if
he is down. She stated that he will mow the lawn now and then but other than that, will
not do anything else around the home. He goes to a fitness class and will only go out if
she drags him. She stated that sometimes he does not shower. She stated that his
concentration has been affected, so she does not let him drive. She does not consider
that he can hold down a job, as he is too up and down.

In cross-examination, Mrs Potter agreed that the present litigation was always on Mr
Potter’s mind. She agreed that he seemed preoccupied with the injustice done to him by
the Council. She said he misses his job. She said he screams about the injustice when he
is having rage attacks on occasions. She stated that he has the rage attacks when he is
sober, as well as when he has been drinking, but conceded that he was harder to calm
down when he had been drinking.

She stated that he had been a heavy drinker at times and agreed that he does not
appreciate that his alcohol consumption is problematic for him. She stated, however, he
had cut back on his drinking. Notwithstanding her earlier evidence-in-chief, she said he
did not drink a six pack every night and had nights without drinking a six pack.

Mrs Potter stated she had worked fulltime since Mr Potter stopped working with the
Council. According to Mrs Potter, Mr Potter usually does not eat during the day, shower
or get dressed. She said she makes his breakfast, which they have together, but then he
does not eat until she gets home and gets dinner.

She agreed that he was training a female touch football team in 2017 and 2018 and
derived pleasure from that, as he did from personal training activities. She said it
improved his mood until something happened, and then there would be a meltdown.

While I accept that Mrs Potter gave the evidence to the best of her ability, I found that
her evidence had become clouded by her loyalty to and care for Mr Potter. She was
clearly affected by the down times that Mr Potter suffered. When cross-examined she
was somewhat exaggerated in comparison to her evidence-in-chief. She gave evidence
that his drinking had become heavy and he now reduced to a six pack a night. When that
was put to her, she then said that on some occasions he only drank one beer if he was
happy. Her evidence appeared to exaggerate Mr Potter’s limitations when compared to
his description of his daily activities and his lack of ability to drive when he had shared
the driving to Proserpine.
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I accept Mr Potter has been depressed, withdrawn and angry since he was stood down by
the Council, but do not accept he has been debilitated to the full extent described by Mrs
Potter.

I accept Mrs Potter’s evidence that Mr Potter enjoyed his job at the Council, which was
supported by the evidence of Mr Smith and Ms Kelly.

Ms Kelly’s Evidence

Ms Kelly was called by the plaintiff to give evidence. She no longer works with the
Council. She believed that she first got to know Mr Potter when he was working in the
Community Services Directorate. She knew him for most of the 14 years she was with
the Council. She did not work in the same section as Mr Potter, but had known Mr
Potter ever since she had started with the Council in 2006, until he had left. She
described him as a happy go lucky and self-confident personality. She stated that after
he received the letter of 30 June 2014 from Mr Stanton, he lost his confidence and began
to worry about things and question himself. In her opinion, Mr Potter questioned
everything about himself and how he worked.

Mr Stanton was Ms Kelly’s direct line manager and she had found him to be quite
relaxed and collaborative as a leader and she had never observed any aggressive or
bullying behaviour by him. Ms Kelly found Mr Stanton to be reasonable.

Ms Kelly was a very measured witness who, despite her friendship with and loyalty to
Mr Potter, made proper concessions. I accept her evidence.

Findings as to Credibility and Reliability
I have addressed these matters in my discussion above to some extent.

Mr Wolff was an honest and generally reliable witness, but his evidence was limited by
his reliance on his notes made in his work diary which he referred to, in order to refresh
his memory. Given the contemporaneous nature of the notes I found his evidence was of
considerable weight.

Ms McCrohon was an honest witness. Her evidence was straight forward and given
impartially. I found her to be professional in her approach and considered. She did not
try and give answers which may have been to her advantage if she did not recall the
matter. While some of her recollection was patchy, when she did recall a matter, she
was clear in relation to her recollection and often had good reasons as to why she
recalled it. She also made fair concessions in cross-examination. Ms McCrohon’s
evidence was reflective of somebody who was experienced in HR management and
conscious of the interests of the Council and the individuals involved.

Mr Stanton also gave evidence. He is now retired. He was appointed as an Acting
Director of Planning in 2014 and reported to the CEO. Mr Potter reported to Mr Wolff,
who reported to Mr Stanton. Prior to that, Mr Stanton had been working in Sydney. He
suffered a heart attack in June 2020, which caused a mild to moderate brain injury, and
clearly affected his memory. He gave his evidence to the best of his ability but the
reliability of his recollection was limited. On a number of occasions, he agreed with
propositions put to him as “reasonable in the circumstances.” He later clarified that he
did not, in fact, have any actual recollection of those matters. I have accepted his
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evidence where it was evident that he did have an actual recollection of events, such as
his use of the phrase ‘fishing expedition’ or ‘best friend or worst enemy’ or where his
recollection albeit vague, was supported by the evidence of other witnesses or
contemporary documents.

While the plaintiff’s counsel submitted that the Court should exercise caution in
considering Mr Stanton’s evidence in considering his demeanour, as opposed to how Mr
Potter stated that Mr Stanton had appeared in his meetings with him in 2014, Mr Potter’s
evidence of Mr Stanton’s aggression and intimidating manner was not supported by Mr
Wolff or other witnesses who dealt with Mr Stanton, nor in Mr Potter nominating Mr
Stanton as one of the people to meet with him in the February 2015 meeting.

Mr Wolff, Ms McCrohon and Mr Stanton all made appropriate concessions and appeared
to give evidence to the best of their ability and impartially. Mr Wolff is the only person
who remained employed by the Council. Neither Ms McCrohon nor Mr Stanton work
with the Council any longer. In my view, neither gave self-serving evidence.

Mr Smith, who was the CEO of the Council at the time of Mr Potter’s suspension, gave
evidence. While he was an honest witness, he had a very limited recollection of the
events. It was evident that as CEO he relied upon those advising him and was not across
the detail. Mr Smith no longer works with the Council. He gave his evidence
impartially making appropriate concessions, but cast little light on what happened in
2014.

I found Mr Wilkinson to be a straightforward and candid witness, although he became
defensive to some cross-examination, as I have outlined above. Overall, I have formed
the opinion that he was a very careful individual who sought to undertake the
investigation he was engaged to do in a very impartial manner, which was reflected by
the terms of the report he gave.

Legal Principles
Duty of Care

It is well established that an employer owes a non-delegable duty of care to its
employees to take reasonable care to avoid exposing them to unnecessary risks of
injury.® That duty includes an obligation to take reasonable steps to provide a safe
system of work.>*

An employer will be subject to a duty to take reasonable care to protect the employee
against injury of a psychiatric nature where there is a foreseeable risk of such injury.

In Koehler v Cerebos (Australia) Ltd (Koehler),> the plurality stated that the central
enquiry is whether, in all circumstances, the risk of a plaintiff sustaining a recognisable
psychiatric illness was reasonably foreseeable, in the sense that the risk was not far-
fetched or fanciful.
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Czatyrko v Edith Cowan University (2005) 214 ALR 349 at [12].
Robertson v State of Queensland [2021] QCA 92 at [112].
(2005) 222 CLR 44.
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The judgment of the plurality in Koehler emphasised the importance of identifying the
content of the duty of care, rather than focusing only on the question of breach of duty.>
In determining the content of the duty, the Court must be taken to the obligations which
the parties owe one another under the contract of employment, the obligations arising
from that relationship which equity would enforce and of course any applicable statutory
provisions.”” In Koehler, the plurality stated that insistence upon performance of a
contract cannot be a breach of a duty of care.’® In particular, the High Court commented
that in that case the agreement to undertake work ran contrary to the contention that the
employer ought to have appreciated that the performance of those task posed a risk to the
appellant’s psychiatric health. An agreement to undertake work was not consistent with
let alone expressing a fear of danger to health.

The relevant duty of care is engaged if psychiatric injury to the particular employee is
reasonably foreseeable.”® ‘“Normal fortitude” is not a precondition to liability for
negligently inflicting psychiatric injury.®

In considering the question of foreseeability in the circumstances of a case, the Court’s
considerations should include the extent of the work being done by the employee and the
signs from the employee concerned.®! The signs from the employee concerned could
include matters such as any express or implicit warnings that may come from frequent or
prolonged absences, or complaints from the employees.

An employer is entitled to consider that an employee engaged to perform stated duties, is
able to do the job, in the absence of evident signs warning of the possibility of
psychiatric injury.

Reasonable foreseeability involves more than mere predictability.> The limiting
consideration is reasonableness, which requires that account be taken both of the
interests of the plaintiff and of the burdens on the defendant. Thus, a central issue is
whether it is reasonable to require a defendant to have contemplation of the risk of
psychiatric injury to the plaintiff and to take reasonable care to guard against such an
injury.®

In Robertson v State of Queensland & Anor®* McMurdo JA stated:

“The critical factor in Koehler was that the employer had no reason to suspect that the
employee was at risk of psychiatric injury. In contrast, the critical factor in Eaton v
TriCare (Country) Pty Ltd, where this Court allowed an appeal by an unsuccessful
plaintiff (a nurse who had suffered psychiatric injury in her workplace) was that the
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deterioration of that person’s psychological state was apparent during the period in
which she was mistreated by her supervisor.

As Henry J has explained, at no stage during the relevant period of her employment did
the appellant exhibit signs which warned of the possibility of psychiatric injury. The trial
judge was correct to hold that signs that she was under stress at work were insufficient to
make the risk of a psychiatric injury reasonably foreseeable, so as to result in the relevant
duty of care.”> (footnotes omitted)

It is the risk of psychiatric injury that must be foreseeable. In assessing that question, the
employer is not treated as if it is a medical practitioner. However, that does not require
the employee to be actually suffering psychological symptoms for a psychiatric injury to
be foreseeable.

The plaintiff contends that the defendant owed to the plaintiff:

(a) anon-delegable duty to take reasonable care to avoid exposing the plaintiff to
an unnecessary risk of injury while engaging and carrying out work in the
defendant’s business and to provide and maintain a safe workplace; and

(b) anon-delegable duty to take reasonable care to avoid exposing the plaintiff to
a foreseeable risk of a psychiatric injury in his employment.

The plaintiff relies on the majority of the High Court in Czatryko v Edith Cowan
University®® in the framing of the first duty. The majority however stated the well
established duty in slightly different terms referring to the workplace rather than the
employer’s “business” and referring to the question of risk in the performance of a task:

“An employer owes a non-delegable duty of care to its employees to take reasonable
care to avoid exposing them to unnecessary risks of injury. If there is a real risk of
an injury to an employee in the performance of a task in a workplace, the employer
must take reasonable care to avoid the risk by devising a method of operation for the
performance of the task that eliminates the risk, or by the provision of adequate
safeguards. The employer must take into account the possibility of thoughtlessness,
or inadvertence, or carelessness, particularly in a case of repetitive work.”®’

(footnotes omitted).

That is potentially significant in considering whether the duty to provide a safe system of
work extended to the decision-making process for a suspension, given the limitations of
any such duty where the matters in issue relate to the tasks outside of employment which
are discussed below.

The second duty is uncontentious in relation to when the duty of care to avoid
psychiatric harm is engaged.

As McMeekin J stated in Woolworths Limited v Perrins®®:

63 [2021] QCA 92 at [4]-[5].
66 (2005) 214 ALR 349 at [12]-[13].
67 (2005) 214 ALR 349 at [12].

68 [2015] QCA 207 at [42].
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“While it is trite law to assert that every employer owes to each employee a duty to
exercise reasonable care not to injure that employee, and further to assert that the
duty extends as much to foreseeable risks of psychiatric harm as to physical harm,
the content of the duty of care is not at large but needs to bring into account the
contract that existed between the parties.”

In assessing foreseeable risk it is relevant for the Court to have regard to the statutory
provisions contained in the Work Health and Safety Act 2011 (Qld) (WHS Act). Section
305B of the Workers’ Compensation and Rehabilitation Act 2003 (Qld) (WCRA) needs
to be considered in the context of whether a duty arises.®’

The plaintiff also contends that the above duties were implied terms of the contract of
employment between the plaintiff and the defendant, and exist concurrently in tort and
contract. The pleading of the duties as contractual does not raise any additional issues to
those raised in the context of negligence. 7° The plaintiff did not pursue any contention
that the Council’s policies and procedures formed part of Mr Potter’s contract. An
allegation of an implied term to provide support or adequate support remained a live
issue which is addressed below.

In Nationwide News Pty Ltd v Naidu & Anor’' Spigelman CJ noted the usual implied
terms are that the employer provide a safe place and a safe system of work.”? His Honour
further commented that he would “...have reservations about the implication of terms
beyond those that are co-extensive with an employer's obligation to provide a safe place
and a safe system of work. The content of that obligation will vary, depending upon the
nature of the employment.””3 I agree with his Honour’s observation.

The plaintiff does not contend that any of staff conduct or disciplinary procedures are
contractual. However, it does contend Mr Potter’s being stood down was unlawful,
based on a contention that the policies and procedures are reasonable and lawful
directions to Council employees which must be complied with by Council staff. This is,
however, framed in terms of negligence rather than damages for breach of contract.

The plaintiff also referred to a duty arising out of s 19(1) and 19(3) the WHS Act, in
relation to providing a safe work environment, amongst other things. That was not
developed in submissions other than relying on allegations already pleaded. The
provisions are generally relevant to the context in considering the duty of care and its
content.

According to the plaintiff, the content of the duty which the defendant owed the plaintiff
was that the defendant would:

69
70

71
72
73

Adeles Palace Pty Ltd v Moubarak (2009) 239 CLR 420 at 432.
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conduct the meeting of 30 June 2014 in a reasonable manner in accordance
with the defendant’s Staff Code of Conduct and the Disciplinary Action
Procedure;

only suspend the plaintiff’s employment if to do so was a lawful and
reasonable direction and the criteria set out in the defendant’s Performance
and Misconduct/Disciplinary Procedure were met;

if the defendant had valid grounds for suspending the plaintiff’s employment
(which is denied by the plaintiff), such suspension would only continue until
completion of the Aitken Report;

keep the plaintiff informed as to the progress of the investigation and to
properly inform the plaintiff of the outcome of the Aitken Report and that his
employment would continue without impact; and

provide the plaintiff with adequate support during the investigation and
suspension.

According to the plaintiff, the duty of care is based on:

(2)

(b)

(©)

(d)

(e)

(H

that it was a duty of the defendant, and an implied term of the contract of
employment between the plaintiff and defendant, that the defendant would
take all reasonable care to avoid exposing the plaintiff to unnecessary risk of
injury, including psychiatric injury, whilst carrying out work in the
defendant’s business and to provide and maintain a safe workplace;

that the defendant would follow its Disciplinary Action Procedure and the
Staff Code of Conduct in relation to the meeting of 30 June 2014;

that the defendant was required to comply with the defendant’s Performance
and Misconduct/Disciplinary Procedure and its Staff Code of Conduct;

that the defendant would follow the Breach of Council Officers’ Code of
Conduct complaints process, namely paragraph 7, that where allegations of
unacceptable conduct made against another person cannot be substantiated,
that person will be advised accordingly and will be entitled to continue their
role without impact;

that any complaint arising out of Mr Potter’s contact with Mr Grant would be
investigated pursuant to the Breach of Council Olfficers’ Code of Conduct
complaint process; and

finally, in the Commonwealth Bank of Australia v Barker,’* Kiefel J (as her
Honour then was) stated that the Court will imply an obligation on the part of
each party to a contract to cooperate in the doing of acts necessary to
performance or to enable the other party to secure a benefit provided by the
contract. According to the plaintiff that includes that the plaintiff be permitted
to undertake his normal work duties.

74
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The plaintiff contends that a duty of care was owed to the plaintiff at different points of
time and its content differed. I will address each point at time when a duty of care
alleged below.

A threshold issue as to whether any duty of care is owed at all is whether the test, as
outlined by the High Court in Koehler, is satistfied. The issues in dispute formulated by
the parties state the issue as “Whether there was ever a not insignificant risk of
psychiatric injury to the plaintiff that the Defendant knew of, ought reasonably have
known of.”7> If that was not the case at any of the relevant points in time nominated by
the plaintiff, no duty of care arises.

According to the defendant, the plaintiff’s alleged duty of care is too broad and is
misconceived. In particular, the obligations of an employer to take reasonable care to
guard against a foreseeable risk of injury do not extend “beyond the conduct of tasks an
employee was engaged to perform” and do not comprehend ““an obligation to supply a
safe system of investigation and decision making in relation to matters concerning the
contract of employment itself.”

The defendant contends that in any event no duty of care was owed by it to the plaintiff
to avoid psychiatric injury as the risk of a psychiatric injury being suffered by Mr Potter
was not reasonably foreseeable. However, at a more fundamental level the defendant
contends that a duty of care to provide the plaintiff a safe system of work did not
encompass a safe system of investigation and decision-making in respect of procedures
for disciplining employees and the defendant did not owe any duty of care to the plaintiff
to prevent psychiatric harm to the plaintiff, either at 30 June 2014 or 21 July 2014.

The defendant particularly relies on Paige,’® and Govier’” in support of its contention
that there was no duty of care owed by the Council to safeguard against the risk of
psychiatric injury to an employee in suspending an employee.

The defendant further denies there was a duty to lift the suspension of Mr Potter at the
time alleged by the plaintiff.

If a duty of care proposed is of a novel category which involves an extension of duties,
the Court has regard to considerations such as the compatibility of the duty sought to be
imposed with other legal rights, and issues of coherency with other legal principles or
statutory schemes.”®

If the duty of care is in an established category, or one which the Court recognises, there
remains the question of whether a duty of care exists as a matter of fact, which requires
the pleading and proof of facts upon which it is said the duty arose.”

The Defendant disputes as a matter of law that the duty of care to avoid psychiatric
injury of an employee extends to providing adequate support during an investigation but
concedes that this court is bound by Hayes which held that such a duty was not excluded
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by reason of the decision of Paige. It contends as a matter of fact such a duty did not
arise.

Given there was significant argument as to when a duty of care was owed as well as the
content of that duty, I have therefore considered those issues even if I have not been
satisfied that a risk of psychiatric injury to Mr Potter was reasonably foreseeably, such
that no relevant duty arose. That has added considerable time and length to this
judgment.

Duty of care to provide adequate support

I will consider the question of the duty of care in relation to each of the factual scenarios
raised and whether a duty of care has been recognised.

Policies and Procedures of the Defendant

The plaintiff relies on various policies and procedures of the Council as informing on the
content of the duty of care and being relevant to the question of breach.

In the present case, rather than having one coherent policy governing conduct and
disciplinary action, the Council has four different documents: the Performance and
Misconduct/Disciplinary Procedure (PMDP),8 the Disciplinary Action Procedure
(DAC),}! the Staff Code of Conduct (SCC),%? and Breach of Council Officers Code of
Conduct Complaints Process (Complaints Process).’> The plaintiff contends that the
defendant was obliged to comply or follow these policies in its formulation of the
content of the duty of care. Whether the Council was obliged to follow these policies and
whether they imposed any relevant duty upon the defendant, created any right in the
plaintiff or are justiciable by the plaintiff were identified by the parties as matters in
disputes.

At all material times relevant to this proceeding, the parties agree the following
procedures were operative:3*

(a)  Performance and Misconduct/Disciplinary Procedure; and

(b)  Staff Code of Conduct.

It was uncontroversial that the defendant at the relevant time was a “public sector entity”
and its employees were “public officials” within the meaning of the Public Sector Ethics
Act 1994 (QId) (PSE). Ethics values were provided for division 2 of the PSE in Codes
of Conduct but were not of themselves legally enforceable. Pursuant to the PSE, the Staff
Code of Conduct applied to all public officials and may provide obligations which public
officials must comply with and standards of conduct. A public official of a public sector
entity must comply with the standards of conduct stated in the entity’s Code of Conduct
that apply to the official.

In the issues identified by the parties as not being in dispute, it was agreed that:
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“[7] At all material times, the Defendant was a “public sector entity” and its
employees were “public officials” within the meaning of the Public Sector Ethics
Act 1994 (“PSE”).

[8] Pursuant to the PSE:

(a) The ethics values set out in Division 2 were intended to provide the basis
for Codes of Conduct for public service agencies, public sector entities
and public officials but were not of themselves legally enforceable;

(b) The “Staff Code of Conduct” applied to all public officials as defined in
PSE;

(c) The Staff Code of Conduct may provide obligations which public
officials must comply with;

(d) A public official of a public sector entity must comply with the standards
of conduct stated in the entity’s Code of Conduct that apply to the
official.”

The SCC 1is a set of standards and behaviours, which is stated to apply to the conduct of
employees in the course of their employment with the Council.

The plaintiff did not ultimately in argument develop the argument in respect of the PSE
to any degree.

The plaintiff does not contend that any of the procedures have contractual force. That
concession appears to be well made, given that the language used in the policies was not
promissory in nature such that a reasonable person in the position of Mr Potter would
have concluded that the Council intended to be contractually bound by a particular
statement.®> Nor were the procedure documents provided to Mr Potter at the time of his
employment, nor incorporated by the terms of his employment contract or the awards
said to have governed his employment.

According to the plaintiff however, the differing policies of the Council as to staff
conduct and disciplinary procedures were lawful directions as to the manner in which the
defendant and its staff were to conduct themselves and with which the defendant had to
comply.

The plaintiff in particular relies on Downe v Sydney West Area Health Service (No. 2)
(Downe) 3° where Rothman J stated:

“An employer is entitled, subject to the express provisions of the contract, to
give lawful and reasonable directions to an employee as to the manner in
which the employee shall perform work. In the case of a policy document
dealing with the procedures for disciplinary matters, the employer (in this
case the Health Service) promulgates a document that, to the extent that it
directs employees to conduct disciplinary procedures in a particular way, is a
lawful and reasonable direction as to the manner in which work will be
performed...”
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Downe was dealing with that question in a different context from the present. It is
discussed further below.

The Council however contend that the policies did not impose any duties upon the
Council or at least any of the duties that the plaintiff contends.

Clearly, by putting such policies and procedures in place, the Council intended that they
would generally apply, and staff would abide by them. To determine the application of
such policies and procedures it is necessary to consider each policy and its terms.?’” The
direction however cannot rise higher than the terms of the policy or procedure in
question. If it is a guideline than that it is a matter to which staff should have regard. If
there is a process described but it is provided that there is a discretion as to whether it is
followed in the circumstances it does not rise to the level of imposing an obligation. The
status of each procedure and any obligation it imposes is obviously dependent on its
terms.

Even if compliance with such policies are not obligatory they may still be of relevance in
assessing the question of reasonably foreseeability that the employee may suffer a
psychiatric injury.

In addition, the Local Government Regulations 2012 (Qld) (Regulations) provides for
disciplinary action, which may include suspension.?® Sections 279, 282 and 283 of the
Regulations provide that:

“279 When disciplinary action may be taken

The chief executive officer may take disciplinary action against a local government
employee if the chief executive officer is satisfied the employee has—

(a) failed to perform their responsibilities under the Act; or

(b) failed to perform a responsibility under the Act in accordance with the
local government principles; or

(c) taken action under the Act in a way that is not consistent with the local
government principles.

282 Suspension of employees

(1) If the chief executive officer is satisfied, on reasonable grounds, that a local
government employee will be subject to disciplinary action, the chief executive
officer may suspend the employee from duty.

(2) Suspension of a local government employee from duty does not affect the
following—
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(a) the continuity of the employee’s service in employment with the local
government;

(b) the entitlements previously accrued to the employee from employment
with the local government;

(c) the accrual of entitlements to the employee during the period of
suspension.

(3) A suspended employee must be paid the employee’s full remuneration as at the
start of the suspension for the period of suspension.

283 Employee to be given notice of grounds for disciplinary action

(1) Before the chief executive officer takes disciplinary action against a local
government employee, the chief executive officer must give the employee—

(a) notice of the following—
(1) the disciplinary action to be taken;
(i1) the grounds on which the disciplinary action is taken;
(111) the particulars of conduct claimed to support the grounds; and

(b) a reasonable opportunity to respond to the information contained in the
notice.

(2) The grounds and particulars are taken to be the only grounds and particulars for
the disciplinary action taken, and no other ground or particular of conduct can be
advanced in any proceeding about the disciplinary action taken against the local
government employee.”

The plaintiff submits that the regulations cover the field in relation to suspension.
However, the Regulations are limited in their application to action taken in respect of the
Local Government Act 2009 (Qld) and to the situation where it has been determined
disciplinary action is to be taken.®® While I accept that the Regulations provisions may
apply to a suspension where it is determined an employee will be the subject to
disciplinary action, they do not cover the field for suspension. The provision of
suspension as a form of disciplinary action accords with the fact that at common law an
employer had no right to suspend an employee without pay for misconduct. The
Regulations do not apply relevantly to the circumstance of where allegations are being
investigated to determine whether there is any basis for taking disciplinary action and
any decision in that context to suspend.”® A determination that disciplinary action is to
be taken is not the only circumstance where an employee may be suspended.

The cases referred to by the plaintiff provide little assistance in this regard. The case of
Promnitz v Gympie Regional Council’' was conducted on the basis that the decision was
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made under the Local Government Act 2009 (Qld).°> The case of Hunkin v Siebert>
dealt with the application of the Public Service Act 1916 (Qld) which, as in the case of
the present regulations, was determined on the basis of the terms of the Act.

As to the contention made on behalf of the plaintiff that the suspension was not part of
any disciplinary process because no disciplinary process had commenced, it is true that it
had not been determined that there were grounds for disciplinary action. However,
complaints had been made in relation to Mr Potter which were to be investigated to
determine whether or not they were well founded, in order to determine whether
disciplinary action should be taken. The SCC, PMDP and DAC all contemplated that
suspension of an employee may be required during an investigation. For the reasons set
out above, there is an implied right to give a direction to suspend an employee during an
investigation as an aspect of the implied right of an employer to give lawful directions.
The PMDP, DAC and the SCC are illustrative of the directions that can be lawfully
given, and the circumstances in which investigations can be carried out and the
circumstances in which disciplinary action can occur.

I do not find there was a duty to follow the policies and procedures concerned given the
terms of the policies and procedures concerned. However they are relevant to the content
of the duty. Policies and procedures may be indicative of reasonable steps that may be
taken in relation to a foreseeable risk, and the failure to comply with them may be
evidence of a breach of a duty of care. 30 June 2014 Meeting — Duty of Care

The defendant submitted that no duty of care could arise in relation to the meeting of 30
June 2014, it being, in effect, part of an investigation in accordance with the principles
set out in Paige and Govier which I consider in detail below. Those cases are however
quite different to the present, each involving the investigation of complaints not raising
matters as to work performance. Work performance management of the nature Mr Potter
was subject to, is part of usual employee management in the workplace to address
underperformance or shortfailings, as opposed to conduct warranting investigation.
While it may have involved into an investigative process and a formal disciplinary
process at a subsequent stage which could raise questions of whether it should be
regarded as part of a workplace investigation that was not in my view the proper
characterisation of the meeting of 30 June 2014. I do not consider that the nature of the
meeting of 30 June 2014 was akin to an investigation, or that it was beyond the conduct
of tasks an employee was engaged to perform, such that a duty to take reasonable care
against a foreseeable risk of a psychiatric injury was excluded by the principles set out in
Paige and Govier. Both cases deal with the investigation of complaints against an
employee as a result of a complaint of assault against another employee in Govier’s case
and against an employee for breaches requiring investigation in Paige under statute
which are discussed below.

The meeting of 30 June 2014 was part of the the ordinary course of employment and was
not an investigation into disciplinary conduct. The undertaking of performance
management is to ensure that an employee executes their obligations as an employee, it
relates to the performance of the employee in carrying out their tasks in the workplace,
rather than being an incident of the contract of the workplace arising out of complaints as
to the employee’s conduct. Thus the general duties of care that apply to the workplace
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and in particular to take reasonable care to avoid exposing the plaintiff to a foreseeable
risk of psychiatric injury in his employment applied.

The plaintiff contends that as part of the duty of the care the defendant was obliged to
conduct the meeting of 30 June 2014 in a reasonable manner in accordance with the
defendant’s SCC and the DAC. According to the plaintiff that arises from the fact that
the defendant was obliged to follow the DAC and SCC.

While the formal process under the DAC with respect to the performance management
was not implemented by the terms of the 30 June 2014 letter, the defendant did not really
dispute and I accept that Mr Potter was told he was to be performance managed arising
out of the results of the survey in the meeting of 30 June 2014 with Mr Stanton and Mr
Wolff. However, the letter of 30 June 2014 provides the relevant context of that
statement.

There is no issue that the Council is attributed with the knowledge of Mr Stanton and
Mr Wollff, and is vicariously liable for their actions.

As to whether the Council was bound to comply with the DAC, the overview of the
document provides that it is to “provides procedure guidelines on how to take
disciplinary action when necessary” and that it “contains information on how to handle
disciplinary procedures on how to handle disciplinary situations and the appropriate
procedures to follow....”. The process in section 4 which sets out the procedure for
unsatisfactory work performance states that it will “usually” proceed through the stages
set out. The DAC refers to a grievance procedure in section 7 if the employee does not
believe they are being given a fair hearing and refers to another Procedure in that regard.
These matters do not suggest the procedures are required to be rigidly such that as part of
a duty of care the Council is obliged to follow as opposed to forming a general guideline
as to the procedure to be adopted, failing which there is an avenue for an internal
complaint to be made.

While the SCC of the Council is made to provide a Code of Conduct to meet the
principles of the PSE, included treating others with “trust, respect, honesty, fairness,
sensitivity and dignity” which should managers and supervisors are said to have “ a
special responsibility to model”, that is framed in aspirational terms rather than in terms
of an obligation with which the Council must comply such that it forms part of the
content of a duty of care. However other aspects of the SCC are obligatory to follow

with provision for disciplinary action to follow if the SCC is breached.

The terms of the DAC relied upon do not suggest that they give rise to a tortious duty to
comply.

I do not need to finally decide whether compliance with the DAC or SCC was part of the
content of the duty as for the reasons I have set out below I do not find that as at 30 June
2014 the Council had knowledge of a foreseeable risk of a psychiatric illness to Mr
Potter and therefore no duty to take all reasonable steps to avoid unnecessarily exposing
to Mr Potter to that risk arose. Nor do I find as a fact that the conduct complained of by
Mr Potter is bullying, intimidating or threatening.

Even if not forming part of the duty of care, the existence of the DAC and SCC are
relevant to the workplace and relationship between the employer and employee which is
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relevant in assessing whether it was reasonably foreseeable that Mr Potter might suffer a
psychiatric injury.

Foreseeability of risk

The question of whether a duty of care arises in any of the circumstances relied upon by
the plaintiff is a question of fact to be determined in accordance with the tests outlined in
Koehler. The central inquiry identified by the High Court in Koehler is whether, in all of
the circumstances, the risk of a plaintiff sustaining a recognisable psychiatric illness was
reasonably foreseeable in the sense that the risk was not far- fetched or fanciful.**

As was stated by Dalton J in Hayes, evidence as to what notice the employer had that the
employee in question was at risk of suffering psychiatric injury will often play an
important role in cases. In that respect, the courts have drawn a distinction between
stress on one hand and a recognised psychiatric illness on the other.”> As set out above,
it is assumed that unless the employer knows of some particular problem or
vulnerability, an employer is entitled to assume that its employees are up to the normal
pressures of the job.”® Similarly, Gleeson CJ in Tame stated it was not enough that
distress, alarm, fear, anxiety, annoyance or despondency, without any resulting
recognised psychiatric illness, might be foreseen. Further, as was pointed out by
McMurdo JA in Eaton v TriCare (County) Pty Ltd:%’

“It was not the legal responsibility of the respondent to its employees to
provide a happy workplace or one in which their productivity might have
been enhanced by temperate and polite behaviour from those in managerial
positions. The relevant legal responsibility was to take reasonable care to
avoid a risk of psychiatric injury to the appellant in the circumstances that
she was exhibiting a particular vulnerability.”

There was no evidence of Mr Potter having any history of any psychiatric issues, prior to
30 June 2014. Mr Potter was, according to the evidence presented in this Court, an
extroverted and happy employee, who had not experienced any performance issues in his
employment.

While a manger of the Local Laws team, there is no evidence suggesting that Mr Potter’s
role was a particularly stressful one.

The plaintiff identifies a number of background matters as relevant to whether a duty
was owed, as well as what occurred at the meeting himself which are set out at [25] of
his submissions. A number of those matters are uncontroversial including that:

(a) At the time of the 2013 survey, Mr Potter had held two positions with a busy
workload; and

(b)  That the Local Laws section did not rate well in the 2013 staff survey.

94
95
96

97

Koehler v Cerebos (Australia) Ltd (2005) 222 CLR 44 at [33].

Hayes v State of Queensland [2017] 1 Qd R 337 at [130].

Hayes v State of Queensland [2017] 1 Qd R 337 at [131] referring to Barber v
Somerset County Council [2004] 1 WLR 1089.

[2016] QCA 139 at 60.



[313]

[314]

[315]

[316]

60

According to the plaintiff, the fact that there was a foreseeable not insignificant risk of
psychiatric injury to Mr Potter as at 30 June 2014 is established by:

(a) The Disciplinary Procedure providing as part of its objective for a fair and
legally defensible process;

(b) That the comments of Mr Stanton were highly inappropriate, threatening and
contrary to the SCC with Mr Stanton holding a senior position;

(c)  The fact weekly meetings requested by Mr Potter in the 30 June 2014 meeting
did not occur and he did not receive a response to written action plans;

(d) That the defendant should have been aware that given Mr Potter was a long
term employee he knew that for unsatisfactory performance Stage 1 was a
verbal warning and then counselling forms were to be used. When they were
not used Mr Potter was blown away;

(e) That performance management is a stressful process and the Disciplinary
Action Procedure was in place to prevent the type of situation that occurred;

(f)  Mr Potter had received accolades for his work done with disasters.

The plaintiff submits that in the context of the 30 June 2014 meeting, the DAC?® was in
place to prevent the type of situation that occurred and the type of injuries suffered by
the plaintiff. In particular, the plaintiff refers to the objectives of the procedure which
includes the obligation to “ensure the organisation has followed a fair and legally
defensible process.” However, it is not evident that it is the purpose of the DAC,
although it may be an indirect effect of it. The objective referred to by the plaintiff in the
context of two other objectives, namely “To explain clearly to the employee the types of
behaviour, performance and conduct that is acceptable and to clearly explain the types of
behaviour, performance and/or conduct that is unacceptable” and “to provide the
employee with an opportunity to improve their behaviour, performance and/or conduct.”
The stated objectives are more a recognition of an employer to accord procedural
fairness to an employee in the process adopted and to provide the employee with a
reasonable opportunity to respond to the work performance issues. That is supported by
[3.8] of the DAC which provides for disciplinary action to be conducted in accordance
with principles of fairness which are outlined. It is not supported by the stated objectives
of the DAC in clause 2 of the document.

The plaintiff referred to Goldman Sachs JB Were Service s Pty Ltd v Nikolich (2007) 163
FCR in support of its contention. However, in that case, a document titled “Working
with us” was found to be incorporated in the complainant’s employment contract and the
provision of a safe and healthy work environment constituted a contractual promise,
which was found to be breached, in circumstances where complaints had been made by
the complainant about the conduct of another staff member in respect of bullying which
were not acted upon in any timely way. That is quite different to the present case.

While, I accept that Mr Potter had a discussion about the results of the 2013 staff survey
with Mr Young in late 2013 and Mr Potter considered that, as a result of that
conversation, it did not raise any issues as to him personally and was explicable by the
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fact he had two roles, there was no evidence as to the content of the conversation and Mr
Young was not called nor was anything done or said by him relied upon in the SOC.

I have found that the survey results were raised twice with Mr Potter in March and June
2014. By that time the restructure of the Council had occurred and Mr Potter was only
undertaking one role as manager of the Local Laws team.

I have made a number of findings of fact relevant to the 30 June 2014 meeting above. 1
have not found a number of the allegations made in relation to the 30 June 2014 meeting
to have been made out. I have, however, found that Mr Stanton referred to Mr Potter
being performance managed, and to Mr Stanton undertaking a fishing expedition but not
in relation to Mr Potter’s management but rather as to the local laws team and that he
could be Mr Potter’s best friend or worst enemy. In the context in which the statements
were made and given Mr Wolff’s evidence as to the tone of the meeting and conduct of
Mr Stanton,” while Mr Potter may have considered Mr Stanton’s conduct to be
intimidatory and bullying, I am not satisfied that Mr Stanton’s comments were made in
way that objectively could be perceived to be threatening, bullying or overbearing or
contrary to the defendant’s SCC. Relevantly, Mr Stanton was in a senior position to Mr
Potter. As recognised by Henry J in Robinson v State of Queensland,'” an intrinsic
power differential between an employee and their manger may increase the probability
and foreseeability of psychiatric injury arising from repeated potential breaches, as his
Honour found in that case.!! Mr Potter was a relatively senior employee in middle
management and while there was some power differential, it was not significant.

As to the question of whether there was non-compliance with the DAC,!9? the procedure
applied to a disciplinary procedure for unsatisfactory work performance. Stage 1 of the
procedure required that there be a meeting between a supervisor and staff member to
resolve the issues and that, inter alia, although the process was to be verbal, the
supervisor was to record the relevant events and dates using counselling forms. Mr
Potter was familiar with the forms having used them when disciplining a junior staff
member. According to Mr Potter, the statements of Mr Stanton and the receipt of the
letter of 30 June 2014 blew him away. Stage 2 of the procedure provided for a written
warning containing a review period in which the poor performance must be rectified.

While I find Mr Stanton did inform Mr Potter at the meeting of 30 June 2014 that he was
to be performance managed, the letter of 30 June 2014 explicitly stated that it was not a
formal warning regarding his performance, although it foreshadowed that if satisfactory
progress towards meeting expectations was not achieved, it was open to the Council to
formalise its concerns to him. Thus, it did not appear to be a written warning as
contemplated by Stage 2 and was more in the nature of what should have been recorded
in counselling forms. How precisely it fitted in to the DAC was unclear.

While however Mr Stanton and Mr Wolff did not use the counselling forms, as provided
for in Stage 1 of the DAC, the issues raised in the 30 June 2014 letter was not the first
time that issues arising from the survey results had been raised with Mr Potter and that
they required action by him.
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I have accepted Mr Wolff’s evidence that the 2013 survey results were raised with Mr
Potter in a meeting in March 2014 with Mr Hartley and Mr Wolff and that Mr Potter was
to consider how he would address issues raised in the survey results. I have also found
that, there was a further meeting that took place in on 18 June 2014 between Mr Potter,
Mr Stanton and Mr Wolff where Mr Potter was requested to come up with a plan as to
how to address the matters raised by the 2013 survey. I also accept as recorded in the
letter of 30 June 2014 Mr Potter was told the matters discussed were to be followed up in
writing.

Thus, while the DAC was not complied with by the provision of counselling forms, in
substance the process adopted did largely comply with what was contemplated by the
DAC. The meeting and letter of 30 June 2014 should not have taken Mr Potter by
surprise. While the use of counselling forms as provided in Stage 1 of the DAC, were
forms with which Mr Potter was familiar, he was on notice that the 2013 survey results
raised issues with his management and needed to be addressed. The letter of 30 June
2014 while more formal than the use of counselling forms, contained most of the
information that would be contained in the counselling forms. The letter of 30 June 2014
set out clear expectations as to what aspects of Mr Potter’s management needed to be
improved, acknowledged that it was not a matter for which he alone was responsible, and
specified that action was required within the Local Laws team and individually. It
identified different ways that Mr Potter was going to be assisted in that regard. He was
informed how his progress would be assessed. The letter made clear that the matters
raised in the letter were serious and a significant improvement was required to meet
expected standards of performance. The departure from the process of the use of the
counselling forms and the provision of the letter of 30 June 2014 was not significant.

As to the 30 June 2014 meeting Mr Potter was not given notice of the 30 June 2014
meeting until shortly before it commenced and was not informed of what was to be
discussed at the meeting, although I accept in the 18 June 2014 meeting it was discussed
that issues raised by the survey for the Local Laws team that needed to be discussed were
to be reduced to writing as stated in the letter of 30 June 2014.

Although Mr Potter stated that he requested weekly meetings which did not occur, the
letter had informed him that he was to prepare fortnightly work plans. He saw Mr Wolff
as part of the problem and I consider it is unlikely that even if he had been offered
weekly meetings that he would have taken them up. I also accept that Mr Wolff had
informed Mr Potter that he would assist him and was available to him. The requests for
weekly meetings by Mr Potter were more consistent with someone wanting to address
the problems raised than indicating a psychological deterioration.

While being performance managed would carry some stress which the Council would
have been aware of, being performance managed was part and parcel of being an
employee and it was not unusual that as part of his employment Mr Potter would be
subject to supervision and, if necessary, correction by those responsible who were his
managers. The defendant was entitled to assume that he could cope with supervision and,
if necessary, correction by his managers, that being an inevitable incident of the
performance of his duties. As I have found the issues arising out of the survey results
had been raised on two occasions more informally and Mr Potter asked to consider how
he would address them and the nature of the supervision or correction in the 30 June
2014 meeting was not excessive or inappropriate such that its effect was known or
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should have been known by the Council to be out of the ordinary.'® It was also
acknowledged in the meeting by Mr Stanton and in the letter of 30 June 2014 that the
issues in the local laws team were not solely attributable to Mr Potter but raised broader
issues which would also be the subject of inquiries with staff in the team. While the
Council may be fairly criticised for not dealing with the survey results and raising issues
as to Mr Potter’s performance as a manager earlier, the raising of such matters was an
‘inevitable incident of the performance of his duties’.

I accept that the Council knew, or reasonably ought to have known, that Mr Potter was a
long term employee he would be upset as a result of the meeting and being given the
letter of 30 June 2014, particularly given he had, up until that time, not been told he was
not performing and had received compliments for his performance in disaster
management. However, performance reviews are an accepted part of the workplace and
common place. In the context of the survey results having been discussed at two prior
meetings, and the letter of 30 June 2014 making clear that the letter was not a formal
warning, any non-compliance with the DAC process was not significant such that the
Council should have anticipated it would have shocked him or carried additional stress
such that he was psychologically vulnerable. The DAC provisions were in place for
procedural fairness not specifically to prevent psychological injury.The fact the Council
ought to have known he was aware of the DAC process would not have suggested that he
would be psychologically vunerable in the circumstances. The fact he was a manager
rather than a junior employee would support the fact that the Council ought not to have
known that he would be at risk if it didn’t strictly comply but adopted an alternative
process.] am not satisfied that the Council knew or ought to have known that there was a
not insignificant risk of Mr Potter suffering a psychiatric illness as a result of the meeting
and provision of the letter.

I do not find that in the circumstances in relation to the 30 June 2014 meeting the
relevant duty of care to take reasonable care to prevent psychiatric injury was engaged.

Post 30 June 2014 meeting

While Mr Potter stated he asked for weekly meetings which did not occur and prepared
action plans which were not responded to, there was only a three week period before
events were taken over by subsequent complaints. While I accept Mr Wolff’s evidence
that the Council would have offered him any necessary support, the lack of response may
be accepted as adding to Mr Potter’s stress in dealing with the matters raised in the 30
June 2014 meeting. There were indications he was stressed as a result of the meeting of
30 June 2014 insofar as he was observed to have been withdrawn by Mr Wolff. That
would accord with a normal human reaction rather than of itself raising evidence of
mental deterioration. His reaction was however part of the corporate knowledge
accumulated by the Council.!%*

21 July 2014 — Duty of Care
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Was a Duty of Care Owed at All?

The plaintiff alleges that the Council was negligent in suspending Mr Potter’s
employment on 21 July 2014.

The plaintiff contends that the duty of care was to take reasonable care to avoid exposing
the plaintiff to unnecessary risk of injury whilst engaged in carrying out work in the
defendant’s business and to provide and maintain a safe workplace. It further contends
that the relevant duty of care owed by the Council required it to take reasonable care to
avoid exposing the plaintiff to a foreseeable risk of psychiatric injury in his employment
and comply with the duties in s 19 of the WHS Act. Relevantly the plaintiff contends
that the content of the duty which the Council owed to Mr Potter required that it was
only to suspend the plaintiff’s employment if to do so was a lawful and reasonable
direction and the criteria set out in the defendant’s DAC was met. While the procedures
are not contended to be contractual, the plaintiff contends that the defendant was obliged
to comply with the Procedure as it was a lawful and reasonable direction from the
Council as to how matters dealing with the suspension of an employee’s employment
were to be dealt with as has had been found by Rothman J in Downe. '3

The defendant denies any duty of care was relevantly owed to the plaintiff in relation to
the suspension. It contends that the recognised duty of care of an employer to take
reasonable care to guard against a foreseeable risk of injury relying on Govier!?s does not
extend “beyond the conduct of tasks an employee was engaged to perform” and do not
comprehend “an obligation to supply a safe system of investigation and decision making
in relation to matters concerning the contract of employment itself.”

The defendant contends that the act of suspension of an employee, or to “relieve an
employee from the obligation to perform work and direct the employee not to attend
work” is an exercise of a contractual right and that the exercise of a contractual right,
even carelessly, does not give rise to, or be a breach of, a duty of care. In that regard it
relies upon the statement of the High Court in Koehler that “insistence upon performance
of a contract cannot be in breach of a duty of care.”'” In that case, the relevant
contractual right being exercised was a direction to work agreed work hours.

The defendant pleads that although its letter of 21 July 2014 refers to Mr Potter being
stood down on full pay, the proper characterisation of the Council’s direction was a
direction that the plaintiff need not perform work whilst remaining on full pay. The
Council submits that it was recognised in Avenia v Railway & Transport Health Fund
Ltd (Avenia)'*® that an employer has the contractual right to issue a direction to suspend
an employee or direct that they don’t work on full pay, provided it is bona fide direction.

The defendant further contends that the present case is indistinguishable from the Court
of Appeal’s decision in Govier. As discussed above, the allegations concerned were
found to relate to the respondent’s exercise, allegedly in a careless way, of its contractual
rights to investigate a workplace incident involving two employees and a client, and to
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make decisions about the appellant’s contract of employment which it was contractually
entitled to make.'® In that respect Fraser JA stated:

“This is not a case in which the claim was based upon a duty by the
employer to supply a safe system of work in the workplace by providing
support for an employee during the course of an investigation, as was the
case in Hayes.”!10

The plaintiff however contends that the present case does not involve the exercise of
rights which concern incidents of the contract of employment, such as investigation and
disciplinary procedures, which was the subject of the decision in Paige.''! Rather, he
contends that the issues in relation to the suspension of Mr Potter relate to whether the
Council had a right to give him a lawful and reasonable direction in relation to his work
duties. The plaintiff has also sought to distinguish Paige and Govier on the basis that
neither case involved the day-to-day work for which the employees were employed,
whereas in the present case the suspension of the Council’s employee involved the
performance of the plaintiff’s everyday work activities. The plaintiff therefore contends
that the duty which the defendant owed to the plaintiff was to provide a safe system of
work to carry out his ordinary work duties and the suspension of the plaintiff’s
employment was distinct from the investigation process.

The plaintiff further contends Avenia was a case where there was a contractual right,
whereas the case which is authoritative in the present circumstance is Downe.!?
According to the plaintiff, Downe recognised that the relevant right was a common law
right, not a contractual one.

The points in contention between the parties involve a number of questions, a number
involving some legal complexity, namely:
(a) What is the basis of any right to suspend or stand down an employee on full
pay;

(b)  Is the right to suspend or direct an employee of the Council not to work on full
pay limited to the circumstances set out in the PMDP;

(¢) Is the right to suspend or direct an employee not to work on full pay the
exercise of a contractual right;

(d) Does the duty to provide a safe system of work extend to an employer
exercising a right of suspension or does the exercise of the right relate to an
incident of the contract of employment as discussed in Paige and Govier; and

(e) Is the duty of care contended for a new category of a duty of care and should it
be found to exist.

Right to Suspend or Stand Down?

It is recognised that at common law, an employer has no right to suspend an employee
without full pay as a disciplinary measure, nor is there a right to stand down an employee

109 Govier v The United Church in Australia Property Trust (Q) [2017] QCA 12 at [75].
1o [2017] QCA 12 at [75].
B 2002 NSW CA 235.
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during periods in which they cannot be usefully employed.'’3 That position can be
varied by the terms of employment, awards or legislation. However it is also recognised
that an employee may be suspended or directed not to perform work on full pay.

Neither Downe nor Avenia involved allegations of breach of any duty of care. As the
plaintiff relies on Downe for a number of propositions I will consider it in some detail.

In Downe, complaints were made against a doctor which were subsequently the subject
of an investigation. Dr Downe was advised that “Following the receipt of a report
concerning alleged inappropriate behaviour by yourself, it has been decided that you are
to be suspended from duty on full pay...pending an investigation. Access arrangements
for security and computer network have also been suspended at this time...” In that
regard his Honour found it unlikely that she was suspended and that Dr Downe was
directed not to perform work rather than being suspended, as she still held the position of
Director.!

An inquiry was conducted by a Queen’s Counsel, both of complaints made against and
by Dr Downe. None of the complaints were found to be established. Although outside
the terms of reference, the report commented that notwithstanding the findings, the
interpersonal relationships of staff were such that Dr Downe could not return to work at
the hospital unit of which she was director. After the findings of the inquiry, Dr Downe
remained suspended.'’> That was found to be contrary to the requirements of the
disciplinary policy which had been the agreed basis upon which the inquiry proceeded
and that any report findings would be binding on the Health Service and reported to
staff.!1

One of the issues in Downe was whether Dr Downe could be suspended for an indefinite
duration. In the course of considering that matter, Rothman J also considered the right to
suspend during the investigation.

In Downe, Rothman J found that there was no statutory right to suspend Dr Downe.!!”

Rothman J, however, recognised that an employer has a right to suspend employment, or
direct an employee not to attend work, on full pay during an investigation. His Honour
found that the “suspension,” if that was the proper characterisation during the
investigation, was temporary in nature albeit it ended on the happening of an event rather
than by a particular date.''® His Honour’s reasoning in that regard relied upon an
employer’s entitlement, subject to express provisions of the contract, to give lawful and
reasonable directions to an employee as to the manner in which the employee shall
perform work.!'” There was no express term of the contract of employment permitting
the employee to be stood down or directed not to work in Downe.

The Health Service contended that a disciplinary procedure promulgated by it was part
of Dr Downe’s contract of employment and provided it with a right to suspend her
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employment. Rothman J rejected that argument, but found that in any event, the
disciplinary procedure was, to the extent that it directs employees to conduct disciplinary
procedures in a particular way, a lawful and reasonable direction as to the manner in
which work will be performed.'?° Rothman J found that if it permitted a suspension not
otherwise allowed under the contract of employment, it would only have applied for the
period between the institution of the investigation and its outcome.!'?! Given the outcome
of the inquiry it did not permit the suspension to be continued but rather the disciplinary
procedure required she be reinstated.

Notwithstanding that Rothman J found that there was an implied term in the contract of
employment not to conduct oneself in a manner calculated or likely to destroy or
seriously damage the relationship of mutual trust and confidence between an employer
and employee'?? and to act in a good faith towards each other, Rothman J found an
employer had right under a contract of employment to give a direction to an employee
not to perform work during the course of an investigation into allegations of
misconduct: !

“In circumstances where an employee, bona fide, takes a view that during the
course of such an investigation, the continued performance of duty by an
employee is inconsistent with its interests,_it is entitled under the terms of the
contract of employment, to direct the employee not to perform work.”

Rothman J therefore considered that there was not a breach of the contract of
employment to provide a direction not to perform work while an investigation into
complaints occurred, provided it was given in good faith.!?*

Rothman J did not however accept the contention that a direction not to perform work
which extended beyond the time when the investigation has concluded, or operated
indefinitely was a reasonable and lawful direction,'> even if the employee remains on
full pay. His Honour found that there was no express or implied term permitting the
employer to give such a direction.

Rothman J noted that the implication of a contractual term was constrained by the terms
of the contract itself. He considered that the terms of the contract entered into with Dr
Downe clearly contemplated performance of work. His Honour found that it was implicit
in the contract that she would have the opportunity to exercise her skills as a clinician.
Rothman J concluded that there was no implied term permitting the Health Service to
give a direction that Dr Downe not perform work at all for an indefinite period.'?¢ The
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only implied right in the contract of employment was to give a direction not to perform
work consistent with the investigation of a complaint.'?’

Rothman J therefore concluded in Downe that upon the completion of the investigation,
it was incumbent upon the employer to inform Dr Downe when she could return to her
duties, and by the conduct of the employer, there was an express or implied continuation
of the direction not to perform work beyond the period of investigation. Given that none
of the allegations against Dr Downe, which were the subject of a lengthy inquiry, were
found to be established,!?® his Honour concluded that the suspension “beyond the period
necessary to give effect to the investigation” was in breach of contract and unlawful.'*®

In Avenia, Dr Avenia had been