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In 1983, the appellant entered into a contract with
the first respondent for the supply and installation of a
bread-baking oven. The second respondent was the first
respondent's sub-contractor for the installation of the
oven. There are three third parties: the first is the
insurer of the first respondent, the second supplied the
first respondent with the burner unit for the oven, and the
third manufactured the burner.
By early 1985, installation of the oven and burner was
substantially complete. On the evening of 20th March, 1985,
the oven exploded. As a result, the appellant suffered loss
amounting to $300,000. It unsuccessfully sued to recover
that loss.
The explosion was caused because of a malfunction in
the burner unit. This unit operated to mix air with gas,
and ignite the mixture, providing a flame to heat the oven.
A damper system controlled the flow of air into the
ignition chamber. The damper, a metal plate, was fixed to
an arm which controlled its setting. While vertical, the
damper closed off most of the air flow; if horizontal, it
facilitated maximum air flow. Were the control arm
disconnected, the damper would hang vertically, stopping
the flow of air through the burner to the ignition chamber.
This would lead to the production of carbon monoxide and
eventually, an explosion.
The learned trial Judge found that this explosion was
caused in that way, by disconnection of the damper control
arm. He held that had occurred “as a result of human
intervention at some time shortly before the explosion, and
probably on the day of the explosion”; and saw this as
“consistent with interference by some servant or agent of
the first (respondent), some servant or agent of the second
(respondent) or some other unidentified person”. The
appellant does not challenge any of those findings.
The Judge then considered the involvement of those
representatives of the respondents who were or may have
been present at the site on 20th March, 1985. The first

respondent's employee Speires was there, he said, and Leach
may have been there, but neither of them interfered with
the control
arm,
as
His Honour
found.
The second
respondent's employees B.R. and K.N. Harley were present,
and His Honour accepted their denials of having interfered
in any way with the control arm. The appellant's principal
ground of appeal involved a challenge to that acceptance by
His Honour of the evidence of the Harleys.
Mr B. Harley was an apprentice electrician employed by
the second respondent on a full-time basis. Mr. K. Harley
was his father, employed part-time. Each clearly denied
having interfered with the control arm.
Mr. B. Harley said that he had no reason to interfere
with it. Mr. Davies Q.C., who appeared for the appellant,
submitted by way of criticism that Mr. B. Harley's
recollection was “based entirely on work sheet records”. A
fair reading of his evidence shows, however, that he relied
on those work sheets to refresh his memory, and that his
recollection was not confined to the limited details set
out on those sheets. Further, on the day after the
explosion he had discussed with a superior the modification
which he had made on the previous day. Although he agreed
that he did not descend to total detail, there is a strong
inference that the discussion was sufficient to reveal
whether the work which he had done would have taken him
into that part of the equipment which may have been
relevant. In these circumstances his reliance on the job
cards was reasonable and effective, particularly as all
work, if not all detail, was entered on them.
Mr. K. Harley likewise gave apparently clear evidence
that he did not interfere with the control arm, or have any
reason to do so.
The Judge said that he found “nothing inherently
improbable” in the evidence of the Harleys, and then
observed that “to some extent, it was supported by the work
sheets”. Those sheets refer to work which, it was conceded,
should not have involved interference with the control arm.

Mr. Davies submitted that in taking that approach, His
Honour ignored the evidence that the Harleys were doing
work “beyond that required of them”. His Honour was however
alive to that point, saying that it was “possible that not
every job performed on that day was recorded on the
sheets”. In any case, His Honour did not regard the sheets
as determinative of the matter. All he said was that the
sheets gave the evidence of the Harleys “some” support, and
that view was open.
The appellant's challenge to the Judge's acceptance of
the evidence of the Harleys focused on his rejection of the
contrary evidence of another witness, Mr. Pratt, a plumber
working at the site. Mr. Pratt gave evidence to the effect
that the Harleys were on top of the oven (where the control
arm is located) for most of the day, and that they had the
“top cover off”, referring to the burner. The Harleys
denied having had the cover off, and denied the extent to
which Mr. Pratt claimed they were on top of the oven: Mr.
K. Harley said he was there only occasionally, and Mr. B.
Harley from time to time. His Honour considered that he
could not accept both the evidence of Mr. Pratt and that of
the Harleys. He accepted the evidence of the Harleys in
preference to that of Mr. Pratt.
The Judge referred to “a possibility that Mr. Pratt
(had) confused incidents which occurred on different days”.
He referred to the evidence that Mr. Pratt had been at the
site on other occasions and had see the Harleys there, and
said it was “quite possible that he (had) unconsciously
combined incidents witnessed on one day with incidents
witnessed on the day in question”. He did not say that was
what happened: he merely offered it as a possible
explanation as to why Mr. Pratt would claim to recall
incidents which, on the evidence of the Harleys which His
Honour accepted, did not occur on 20th March. There is
sometimes a tendency to assume that the evidence of an
apparently independent witness must be accepted. That of
course is not so. Furthermore, if such evidence is rejected
although the witness is found to be truthful, the trial

Judge often offers possible explanations as to how this may
have come about. His findings do not depend upon the
explanation and it is offered to show how the situation as
found could reasonably exist. This is a justifiable and
even desirable exercise. An appellant is sometimes tempted
to seize upon this and argue that the trial Judge has been
wrongly speculating in his findings or has been acting upon
unproven facts. Such a line of argument should not succeed.
Mr. Davies criticised the Judge's rejection of the
evidence of Mr. Pratt on the ground “that it had not been
suggested
to
Pratt
in
cross-examination
that
his
recollection of seeing B. Harley working on the burner with
its cover removed on 20th March, 1985 was in any way
inaccurate, or that he may have been confusing that
occasion with another”. While it is true that Counsel for
the second respondent at the trial did not specifically put
to Mr. Pratt that he was mistaken or confused, he did
cross-examination Mr. Pratt in detail, indeed to the point
where His Honour observed that there was too great a
concentration on the “minutiae” of the matter. The tone of
the cross-examination was that of a challenge to the
accuracy of Mr. Pratt's recollection.
The nature of the cross-examination should have
alerted the appellant to the fact that the second
respondent was challenging the reliability of Mr. Pratt's
recollection. It is rather fanciful to suggest that the
appellant would not have appreciated that, unless the
further question: “Are you not mistaken about this?” had
been specifically put.
In addition, the appellant had been put on notice, by
means of the defence of the first respondent, that the
first respondent denied having interfered with the damper
arm on 20th March, and job sheets which had been discovered
by the first respondent and the first respondent's answers
to interrogatories as to what work had been done that day,
made no reference to work on this particular part of the
machinery. This was a case where the nature of the cross-

examination, together with the appellant's knowledge of the
first respondent's case gained in advance by those means,
meant that the absence of the specific question referred to
above placed the appellant at no disadvantage. The crossexamination
which
was
made
sufficiently
met
the
requirements of Browne v. Dunn (1894) 6 R. 67 (H.L.).
The present case is very different from Payless
Superbarn (N.S.W.) Pty. Ltd. v. O'Gara (New South Wales
Court of Appeal, unreported judgment given 28th May, 1990,
no. 612 of 1988). The respondent (plaintiff) there claimed
to have slipped on grapes on a supermarket floor. The
extent of the relevant cross-examination was enquiry as to
how many grapes there were, presumably to mount an argument
that she should have seen them. The trial Judge excluded
subsequent evidence from the appellant (defendant) that the
floor was clean, and that exclusion was upheld on appeal,
by reference to the principle of Browne v. Dunn. As already
noted, the tone and extent of the cross-examination in this
case involved a challenge to Mr. Pratt's claims, and for
that and other reasons mentioned earlier, the appellant
could not reasonably have considered that the second
respondent accepted those claims.
Furthermore, when the Harleys later gave evidence
denying interference with the arm, of having been only
occasionally on top of the oven, and denying removal of the
cover, Counsel for the appellant did not object on the
ground that their position had not adequately been put to
Mr.
Pratt
in
cross-examination.
Neither
was
leave
subsequently sought by the appellant to call further
evidence to bolster Mr. Pratt's claims. These features
suggest that the evidence of the Harleys on these points
did not surprise the appellant, and that the evidence it
wished to call on these points was confined to that of Mr.
Pratt.
There is no basis for concluding, as was submitted,
that the appellant did not have a fair trial. It is in that
regard important to observe that Counsel for the appellant

did not complain about this matter during the trial;
Counsel did not ask the trial Judge to redress the
position, such as by the methods discussed in Payless v.
O'Gara (by recalling the witness for further crossexamination, allowing the disadvantaged party to reopen,
etc.).
None of these criticisms of the Judge's acceptance of
the evidence of the Harleys in preference to that of Mr.
Pratt survives close analysis. Mr. Davies submitted,
however, that the rejection of Mr. Pratt's evidence, and
the acceptance of the Harleys' denials of interference with
the control arm, left the matter “on an improbable basis:
that the accident was caused by the intervention of
someone, not an employee of any of the parties”. In urging
this Court to overturn those findings, he submitted that
the findings were not based on an assessment of the
demeanour of the witnesses, and that this Court should form
its own view of the evidence. He relied on Taylor v.
Johnson (1983) 151 C.L.R. 422, 426.
The trial Judge in Taylor v. Johnson had stated that
“there was nothing in the demeanour of any of the witnesses
which would lead one to conclude that any of them was doing
other than endeavouring, to the best of his or her ability
and recollection, to tell the truth” and that, in the
result, he was “left to determine the matter upon the
balance of the probabilities”. The High Court (by majority)
endorsed the view that the appeal court had been entitled
to substitute its own conclusions on the facts. In this
case, there is no such declaration. Neither is there
anything to suggest that His Honour was not guided to his
conclusions in the usual way by an assessment of the
demeanour of witnesses.
The process of reasoning disclosed by the Judge in his
reasons was as follows. He found “nothing inherently
improbable” in the Harleys' denial of interference with the
arm, and “to some extent, it was supported by the work
sheets”. One could not accept both their evidence and that

of Mr. Pratt. His Honour preferred the evidence of the
Harleys. He also considered whether the
surrounding
circumstances should influence him to reject the Harleys'
evidence. In the end, that was the “critical question”,
which the Judge answered in the negative. In summary then,
having heard the evidence of the Harleys, His Honour found
them credible witnesses, and he was not dissuaded from
accepting their evidence by the surrounding circumstances,
or the evidence of Mr. Pratt which he rejected. That was a
perfectly orthodox approach. The submission that the Judge
should be taken to have gained no assistance from an
assessment
of
the
demeanour
of
the
witnesses
is
unsustainable. We consider that the Judge has taken a
strong and favourable view of the credibility of the
Harleys.
We were referred to the reference by the Judge in his
reasons to having had “no reason to doubt the honesty of
any of the witnesses in the case other than the Harleys”.
His Honour did not thereby betray doubt as to the honesty
of the Harleys. The statement occurs in a paragraph in
which he is discussing briefly the evidence of witnesses
other than the Harleys, none of whom he thought dishonest.
A suggestion that the Judge doubted the honesty of the
Harleys would be inconsistent with his earlier statement
that he preferred their evidence to that of Mr. Pratt - and
he did not find Mr. Pratt to have been dishonest.
The appellant's argument came close to a contention
that the Judge was obliged to pin responsibility for the
disconnection of the control arm onto one of the persons
put before him. But he was obviously entitled not to be
satisfied,
on
the
evidence,
on
the
balance
of
probabilities, that any of those persons was responsible.
The evidence before His Honour was not so clearly
exhaustive, as necessarily to exclude intervention by some
person not named in the evidence. Once there was evidence
from Mr. Pratt that the Harleys were in the vicinity of the
burner that day, the appellant again came close to
suggesting that the Judge was almost bound to reject the

denials of the Harleys, in order to pin that responsibility
onto the only persons shown by any evidence (regardless of
its reliability) to have been near to the relevant
machinery. One can understand why the appellant would be
moved to contend that the Judge's determination did not
depend on an assessment of demeanour. Its only arguable
prospect of succeeding in this Court depended on the
Court's being prepared to review the findings solely by
reference to the record. But once one acknowledges that the
Judge carried out his task in the orthodox way, assessing
the oral evidence by reference to considerations such as
demeanour, as one should acknowledge, then the approach
urged upon this Court is readily seen to be untenable. The
relevant principles are of course well known, being those
discussed in cases such as Uranerz (Aust.) Pty. Ltd. v.
Hale (1980) 54 A.L.J.R. 378, 381-2; S.S. Hontestroom v.
S.S. Sagaporack (1927) A.C. 37, 47 and Powell v. Streatham
Manor Nursing Home (1935) A.C. 243, 267.
We would dismiss the appeal and order the appellant to
pay the first respondent's costs of and incidental to the
appeal to be taxed. We turn now to the issue of costs as
between the first respondent and the third parties, joined
at its instance.
This Court ordered during the hearing of the appeal
that the first respondent's cross-claims against the second
and third third parties be dismissed with costs. A
comparable order was made at the trial, and the trial Judge
went on to order that the costs order in favour of the
first respondent against the appellant extend to the costs
payable by the first respondent to the second and third
third parties. He did that on the basis that the joinder of
the third parties was reasonable. Before this Court, the
appellant abandoned its challenge to that. This Court
should, prima facie, make a similar order, that is, that
the costs payable by the appellant to the first respondent
include the costs payable by the first respondent to the
second and third third parties.

The appellant relied, however, on letters passing
between its solicitors and the solicitors for the first
respondent, after the institution of the appeal, which bore
on the question of the first respondent's reasonableness in
persisting with its involvement of these third parties in
the appeal. The first respondent kept them in the appeal
really out of an abundance of caution, against the
possibility of a finding on appeal that the explosion
occurred,
speaking
broadly,
because
of
defects
in
installation. Notwithstanding the attempt through that
correspondence to limit the issues, the possibility of that
finding was not effectively excluded until Counsel for the
appellant ultimately defined the limits of the appeal on
the first day of the hearing. There is reasonable basis for
considering that the first respondent was justified in
keeping the second and third third parties involved in the
appeal proceedings to that point. This Court should
therefore order that the costs payable by the appellant to
the first respondent in respect of the appeal include those
payable by the first respondent to the second and third
third parties.
As to costs between the first respondent and the first
third party, its insurer, the trial Judge ordered the first
respondent to pay the first third party's costs. He
appreciated of course that he had not resolved the issue of
the insurer's liability, but nevertheless considered that
to
be the appropriate
order.
He
then ordered
the
unsuccessful appellant (plaintiff) to pay those costs to
the first respondent, on the basis that the joinder of the
first third party had been reasonable. The appellant did
not pursue any challenge to those orders in this Court. The
question remains how we should deal with the appeal costs
as between the first respondent and the first third party.
It is necessary first to consider the merits of the
issues between them. The first respondent denied its
liability to
the appellant but alternatively sought
indemnity under its insurance cover in the event of its
being held liable. The first third party supported the

first respondent's denial of liability to the appellant but
in the alternative denied that the first respondent was
entitled to indemnity. In the further alternative it
pleaded that the latter was entitled only to a limited
indemnity under the policy. Consequently, there were issues
which were quite outside and distinct from that of the
first respondent's liability to the appellant. As to that
issue these two parties were in agreement in their denial,
and the defence of it was in the hands of the first
respondent and being conscientiously pursued. While the
first third party had an interest in that issue, it was not
the point of its presence in the action.
Because, as it turned out, the first respondent is not
liable to the appellant, there is no question of indemnity
to be resolved and it cannot succeed in obtaining any
judgment against the first third party. That however is not
the trigger to an automatic award of costs, for the Court
should look to the behaviour of the parties in the
litigation and the effect of that behaviour on the issue of
costs. For example in the present case, it is quite clear
that if the first third party had agreed that in the event
that the first respondent should be held to be liable to
the appellant, then indemnity would be provided under the
policy, it would have been unnecessary to join it in the
action at all, and that would have been the result. It
follows that the merit of its denial of liability to
indemnify the first respondent at all or only in part is
relevant to the issue of costs.
The policy carries a combination of public risk and
products liability covers. It is divided into those two
sections, and in the present circumstances provides total
indemnity if the public liability section is applicable and
a substantially reduced indemnity if the products liability
section operates.
The first third party raises two issues. It says that
the risk does not come within the public liability cover

because of a term in the description of the cover provided
under that section reading as follows:—
“The company shall not be liable for claims in respect
of:—
1.

Products Liability
Personal injury or property damage caused by the
nature, condition or quality of the insured's products
after they have ceased to be in the actual physical
custody or under the legal control of the insured ...”

It claims that because the damage was caused by the
condition of the oven in having the damper arm detached, if
any cover at all is provided it is excluded by this
provision from this section of the cover and comes only
within the products liability cover. However its second
argument is that in any case it is not liable at all
because of a breach of the following general condition of
the policy:—
“4. Reasonable Care and Precautions
The insured shall ...
(c)

comply with all statutory obligations, by-laws or
regulations imposed by any public authority in respect
thereof or for the safety of persons or property,
particularly concerning the inspections of passenger
lifts and steam pressure apparatus.”

While the former term has the effect of removing the
insured's liability from the higher cover of the public
liability section of the policy to the reduced indemnity of
the products liability section, the latter provision
defeats any right to indemnity in the event of a breach. In
order to comprehend their respective functions and meaning,
it is necessary to appreciate the difference in approach
between public risk cover and products liability cover in
respect of the former provision, and to understand the
relationship between the insurer and the insured in respect

of the purpose of the insurance and the duty of the insured
to the insurer in respect of the latter.
The limitation of public liability cover relating to
the nature, condition or quality of the product is inserted
because of the special risks of liability of a manufacturer
or distributor of products flowing from some feature of the
product inherent in the manufacture or supply of it by the
insured. Because of the existence of a special class of
policy covering products liability, it is the common
practice in public risk policies to sever and exclude such
a special risk which is more properly the subject of cover
under such a more specialised policy. This distinction
becomes even more vivid where the two classes of cover are
recognised in a composite policy such as in the present
case.
While it may be quite acceptable to both parties to
make such a distinction, it is equally accepted that the
insured wishes to be covered for its ordinary public risk
liability where these special circumstances do not apply.
This is what has been done in the present case. Very
properly the insurer has provided such public risk cover
limited only by this definition of the cover itself. It is
manifest that there must be occasions when, although the
relevant risk may involve's product of the insured, even
directly, the real cause of the harm is some act or
omission to which the product is merely incidental, and the
risk comes more properly under the public risk cover.
Otherwise, for example, it could be argued that if the
product fell while being hoisted into position and caused
damage, the cover does not operate because the damage was
caused by the hard and heavy nature, condition or quality
of the product because the damage would not have been
caused had it been soft and light. Such an absurd and noncommercial construction could not have been intended,
though it could be argued to be within the ordinary meaning
of the words. The insurer's construction of the term would
remove from the cover virtually every occasion in which the
product had some part, no matter how small and no matter

how incidental to the real cause of the loss. The removal
of such a large part of the cover which is ostensibly
provided otherwise, cannot be achieved by recourse to the
ambiguity of causation and clearer expression would be
needed to achieve such a result, which would be in conflict
with the reasonable commercial expectations of an insured.
Unfortunately
the insurer here now
argues
that
although the liability of the insured was alleged to have
arisen as the result of a negligent action of a workman of
its sub-contractor on the installation of the product, and
not even associated with the assembly of the product but
rather the act of testing it, yet the liability was caused
by the condition of the product as the result of that
negligent act. Had the insured been held liable, it is true
that the explosion could be said to have occurred because
of the state of the damper control system as the result of
interference with it by the sub-contractor's workman. This
could certainly have been described as a “condition” of the
product, but it was certainly not a condition inherent in
the equipment by reason of its design or specifications,
nor was it due to a soundly designed but defective product
supplied by the insured in that state.
As it has been explained, the real cause of any
notional liability of the insured would have been the
action by the workman, and although the condition of the
product resulting from that action may have had its place
in the chain of causation leading to the damage, this is
not that which is contemplated by the limitation in the
cover described in the policy: cf. Wayne Tank and Pump Co.
Ltd. v. Employers' Liability Assurance Corporation Ltd.
(1974) 1 Q.B. 57 where this distinction was recognised. It
is true that there may be more than one cause of the harm
and that if the liability of the insured accrues from a
cause which is the subject of an exclusion then the cover
does not apply even though the other cause comes within the
description of the cover. But that is not the end of the
matter. The excluded feature must still be a cause within
the meaning of the provision.

The limitation of the cover here refers to “claims in
respect of ... Property Damage caused by the nature,
condition or quality of the insured's products”, and it is
unhelpful to take a narrow view of causation unrelated for
example to the contextual association of the claim of the
party suffering loss, and the influence of that element
upon the construction of the provision. It is at this point
that it is useful to reflect upon the nature and purpose of
the contract of insurance of this class. These features
give the causation referred to a particular meaning
conformable with the general design of the distinct types
of cover adverted to earlier in this explanation. Because
the notional liability of the insured would have been so
essentially associated with the result of the conduct of
the sub-contractor's workman rather than any liability
related to the supply of a product in the relevant
condition, the former would have been the only effective
cause within the meaning of the term of the policy; and the
condition of the product secondary to that conduct would
not have come within the relevant provision because it did
not cause the damage within its meaning.
It may even be the case that the form of expression
adopted in this policy has the effect that if the damage
was caused by more than one cause, it could not be said
that it was caused by one of them. It is not necessary to
resolve this.
The position here is much stronger against the insurer
than that in Mutual Acceptance (Insurance) Ltd. v. Nicol
(1987) 4 A.N.Z. Insurance Cases 60-821 where the Court of
Appeal of New South Wales upheld the claim of an insured to
indemnity against liability to the purchaser of a boat by
whom harm was suffered in an accident caused by a defect in
the steering of the boat. The defect resulted when a part
became unscrewed because the insured had failed to check
and remedy the loose part prior to sale. The insurer failed
in its attempt to invoke an exclusion of its liability for
“claims arising directly or indirectly out of any defect or
deficiency in ... goods sold or supplied ... after such

goods have passed from the actual physical custody of the
insured”. The reasoning of the Court was identical in
principle with that set out above.
The second term of the policy under consideration,
that is, the condition requiring compliance with all
statutory obligations, etc., must also
be construed
according to a reasonable understanding of the nature and
purpose of the policy and the duties of the parties towards
one another, in this case particularly the duty of the
insured towards the insurer. For example, it is not
uncommon as in this case for this condition to be
associated with a related condition requiring an insured to
take reasonable care or precautions to prevent personal
injury and property damage. Obviously if the latter were
read without reference to the purpose of the policy, it
would have the effect of excluding almost every case of
negligence, contrary to the obvious intention of the
parties. Having regard to the commercial purpose of the
contract, it has been so construed that the reasonableness
of the precautions required to be taken is to be measured
by reference to the duty of the insured to the insurer
rather than that of the insured to the claimant: Woolfall &
Rimmer Ltd. v. Moyle (1942) 1 K.B. 66; Fraser v. B.N.
Furman (Productions) Ltd. (1967) 1 W.L.R. 989. He does not
lose his cover merely by his negligence towards the
claimant providing he is not also negligent towards the
insurer by courting the risk. Further, the obligation of
the insured is personal so that it is satisfied if he takes
reasonable care, in the sense stated, to engage competent
workmen or supervisors.
So too in the present case, if the insured's
obligation is read in the same light, where some subcontractor fails to comply with a statutory obligation or
by-law, then the insured will not be held thereby to be in
breach of the condition of the policy. However the position
in the present case is a little more complicated because s.
60A of the Gas Act 1965-1988 requires any person who
installs any system used, designed or intended for use in

connection with the consumption of gas to comply in every
respect with the provisions of the Act and Regulations and
to ensure that all work is carried out competently and with
due regard for safety. In accordance with the above
principles, the insured would comply with his duty to the
insurer in respect of the last part of the section by
engaging a competent sub-contractor. No default in this
respect is suggested.
Regulation 92(2), upon which the insurer more heavily
relies, provides that “a person shall not employ any other
person, whether as a servant, contractor or agent, to
perform gas-fitting contrary to” certain provisions of the
regulations, including a provision requiring suitable
formal
qualifications. Assuming for the
purposes
of
argument that the work done by the relevant employee of the
sub-contractor was gas-fitting and that he was not
qualified as a gas-fitter, there is still an obvious
difficulty for the insurer. The insured certainly did not
employ the relevant workman as its servant, contractor or
agent to do the work, for he was employed by the subcontractor. While the word “employ” must mean more than a
contract
of
service
because
of
its
reference
to
“contractor” and “agent”, however, any suitable extension
of the connotation of the term cannot comprehend such an
indirect relationship as existed here between the first
respondent and the workman. Any argument that the former
employed the sub-contractor company, which was unqualified,
to do the gas-fitting also fails for, as the insurer itself
argued, the word as used could not extend to the engagement
of a company for it is not a living person, and such an
entity cannot be qualified or licensed to act as a gasfitter. Consequently the regulation does not apply to the
conduct of the insured in the present case in engaging a
company to perform the work.
This construction is both logical and reasonable when
the person performing the work is employed by a company
which may be a contractor or sub-contractor of another
party. The work must ultimately be done by a living person

and the purpose of the regulation is to ensure that, if he
is employed, his employer as well as he will be responsible
to ensure that he is qualified and licensed. In the usual
case, his direct employer is the person upon whom
responsibility should obviously lie to ensure compliance.
If the workman himself is an independent contractor or
agent rather than an employee, then the regulation is wide
enough to place responsibility also upon the person who
directly engages him, even though there be no contract of
employment. Because these provisions are enough to catch
all classes of case so as to render the person in direct
relationship with the workman also responsible, it is
unnecessary to its purpose for the regulation to extend
beyond that first level of engagement so as to catch up
other persons whose relationship with the workman is more
indirect. This is perfectly reasonable because of the usual
incapacity of such a person to control the contractor's
choice in his selection of employees.
While these reasons are enough to show that there was
no breach of the by-law by the first respondent and
consequently no breach of the condition of the policy, it
may be queried whether some construction should be put on
this condition similar to that put on the “Reasonable Care”
condition. This would mean that a simple breach of a
regulation or by-law would not be enough to constitute a
breach of the policy, so that the default would need to be
deliberate or reckless. Although this is an attractive
explanation it is not necessary to decide it.
For these reasons, if the first respondent had been
held liable to the appellant, the first third party would
have been held liable to indemnify it and it would have
lost on the only issues between them. Conversely the first
respondent
was
correct
in
commencing
third
party
proceedings to enforce its entitlement to indemnity under
the contract and has succeeded in establishing its right
over the first third party's repudiation of the claim. It
is within this situation that the question of costs be

considered as between the first respondent, the first third
party and indeed the appellant.
While there has been no appeal against the trial
Judge's order that the first third party's costs be paid by
the first respondent who should in turn be reimbursed by
the appellant, that question re-emerges in respect of the
costs of the appeal. As O. 18 r. 14 of the Rules of the
Supreme Court are identical in substance with the relevant
rules in New South Wales, the discussion in Lever v. Golsby
(1964) 5 N.S.W.R. 1833 on this topic is relevant. From that
case, the following principles may be derived (a)

that although a plaintiff has no interest in
proceedings for contribution between the defendant
and the third party (Barclay's Bank v. Tom (1923) 1
K.B. 221 at pp. 223-4), the third party still has an
interest in the trial between the plaintiff and the
defendant and its result;

(b)

that it is logical that where a defendant has added
a third party and a verdict has been found in favour
of the defendant against the plaintiff, in the
ordinary course of events the defendant should have
his costs against the plaintiff but should pay and
bear the third party's costs himself; and

(c)

that although the plaintiff has no interest in the
private claims by the defendant against a third
party, if the plaintiff or a third party in the
course of litigating the plaintiff's claim against
the defendant in the third party procedure, in which
each has an interest, is guilty of some misconduct
such as aborting the trial and causing costs to be
thrown away, then the Court may in its discretion
visit an order for costs upon the offending party.

In In re Salmon; Priest v. Uppleby (1889) 42 Ch. D.
351 it was held that in ordinary circumstances if the
defendant joins a third party whose presence is wholly
immaterial to the plaintiff and is solely for the benefit

of the defendant, the unsuccessful plaintiff should not be
liable in costs for such joinder. Further, where the
plaintiff failed against the defendant who had claimed an
indemnity from the third party in the contingency of his
own liability to the plaintiff, as the third party escaped
only because of the plaintiff's failure against the
defendant, it was ordered that the third party should have
no costs.
In Welch v. Bank of England (1955) 1 Ch. 508, the
plaintiff brought a claim against the bank in respect of
transfers of stock which had been, forged by a trustee and
the bank issued third party proceedings against stock
brokers
who
presented
the
transfers.
The
plaintiff
succeeded in respect of some transactions but failed in
respect of others and the question of costs of the latter
was discussed by Harman J. at p. 549 where he said:
“There arises then the much-vexed question of the fourfifths of the plaintiff's costs which the defendants have
been ordered to pay. I think that it is not disputed that
the two third parties who have failed are under some
liability in that respect. But it is said that the three
other third parties were successful; so they were in the
sense that the transfers which they lodged cannot be set
aside and stand in spite of the fact that they originated
in fraud. They say therefore: no indemnity. I do not
think that is right, because, unless the defendants had
fought to the end, it may well have been that the action
would not have resulted as it has. But, apart from that,
they did deny, at any rate right up to the hearing, that
they were bound to give any indemnity at all, whatever
the result of the suit; and the bank was therefore bound
to fight the action, not only to protect itself but also
to justify its claim to indemnity. It seems to me on the
whole that the costs which the defendants have been bound
to incur viz-a-viz the plaintiff in fighting the main
battle must be paid by the third parties.”

In Allman v. Daly (No. 2) (1959) V.R. 614 at pp. 6189, it was said:—
“Counsel were unable to refer me to any case in which a
third party has been ordered to pay the costs of the

defendant who has joined him, where that defendant has
been successful in the action and has had judgment
entered for him against the plaintiff, and I have not
myself been able to find any such case. In my view, it
would be contrary to principle to hold that, in a case
such as this, third party should be ordered to pay the
successful defendant's costs. My reasons for taking this
view are as follows:—
‘1.

There is in this action no issue between the plaintiff
and the third party. It is true that in cases of
indemnity, and perhaps in other cases as well, the
interest of the third party is two-fold - his first
interest is to resist the claim of the plaintiff, so
that the situation will never arise in which the
defendant
can
look
to
him
for
indemnity
or
contribution. To this end he may be permitted to take
part in the trial and oppose the plaintiff's claim
against the defendant: cf. Eden v. Weardale Iron and
Coal Co. (1887) 34 Ch. D. 223; Eddison & Swan United
Electric Light Co. v. Holland (1889) 41 Ch. D. 28;
Daniels Chancery Practice (8th ed.) p. 223. His second
interest arises only after the defendant's liability
has been determined, and is one of no concern to the
plaintiff. It is merely to establish that he is under
no liability to indemnify the defendant, or to
contribute to the amount of the judgment entered
against him.’”

These authorities demonstrate that the award of costs
in such circumstances is entirely within the discretion of
the Court and various results may follow, depending on the
circumstances, although the discretion must be exercised
judicially; and they provide examples of factors which are
taken into account in the exercise of that discretion. In
the present case, the first third party was bound to
indemnify the first respondent if it had been held liable
and so it had some interest in that issue, but the latter
was defending the claim so that it was unnecessary for the
first third party to join In that exercise. However, the
first third party was necessarily brought into the action
and incurred its costs only in respect of the issues upon
which it lost. In these circumstances, although there is
room for substantial argument to the contrary, an order for

costs against it should not be made because it was
ultimately successful, but conversely it still should not
have its costs against the first respondent.
Nor should it have its costs against the appellant
because that party had no interest in the private issues in
the third party proceedings; nor had the first respondent
necessarily joined the first third party because of the
nature of the plaintiff's claim: Edginton v. Clark (1964) 1
Q.B. 367; Thomas v. Times Book Co. Ltd. (1966) 1 W.L.R.
911; Klawansky v. Premier Petroleum Co. Ltd. (1911) W.N.
94.
In summary, the appeals and cross-appeals should be
dismissed and the following orders for costs should be
made:—
(i)

the appellant should pay the respondents' costs of
the appeal to be taxed;

(ii) the Court having already ordered that the first
respondent pay the costs of the appeal of the second
third party and third third party, further order
that the appellant pay to the first respondent the
costs so paid by it;
(iii)

there should be no order in respect of the first
third party's costs.
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